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Monitor’s role is to protect and promote
patients’ interests. This guidance describes
our approach to ensuring NHS foundation
trusts are well led, from both a quality, service
delivery and financial perspective.

Foreword
Monitor’s framework for monitoring risks to NHS foundation trusts’ compliance with
their governance and Continuity of Services licence conditions and for triggering
further investigation.
On 1 April 2013, the provider licence will come into
effect for all NHS foundation trusts. The licence will
replace the terms of Authorisation as our primary
tool for overseeing NHS foundation trusts. It
incorporates a set of requirements covering
governance and financial viability as well as other
areas reflecting Monitor’s expanded role within the
health sector. Monitor intends issuing licences to
other eligible providers from April 2014.
Monitor’s Compliance Framework has historically
set out the approach Monitor takes to assess the
compliance of NHS foundation trusts with their
terms of Authorisation, with a particular focus on
financial and governance risk. Monitor intends that
the Risk Assessment Framework will replace the
Compliance Framework in the areas of our
financial oversight of providers of key NHS
services – not just foundation trusts – and the
governance of NHS foundation trusts. To provide
an appropriate amount of time to consider the
response to the consultation, as well as a degree
of continuity with NHS foundation trusts’ regulatory
framework before licensing, Monitor intends using
this revised Compliance Framework in the first half
of 2013/14.
This guidance will reflect the risk that NHS
foundation trusts are in breach of the financial and
governance requirements of their licence,
specifically:
(i)

the Continuity of Service risk condition
(CoS 3); and
(ii) the NHS foundation trust governance
condition (FT4).
The key risk indicators, and how we derive them,
are unchanged from those in the Compliance
Framework 2012/13, and Monitor will use these to
trigger consideration as to whether further
information or investigation is necessary. Monitor’s
Enforcement Guidance sets out Monitor’s
approach to prioritising and taking regulatory
action where a breach of a licence condition is
likely or has occurred.

While the calculation of our risk ratings – and
hence the triggers for potential investigation have not changed, a number of necessary
changes have been made in this revised
Compliance Framework, including:
-

-

-

Appendix C includes the new Corporate
Governance Statement, which is a
requirement of NHS foundation trust
licence condition 4;
References to the Prudential Borrowing
Code and Prudential Borrowing Limit
have been removed as they are legally
no longer in force;
The licence replaces references to the
the terms of Authorisation; and
Monitor’s approach to taking regulatory
action is now covered in the
Enforcement Guidance.

This Compliance Framework 2013/14 serves as
guidance as to how Monitor will assess
governance and financial risk at NHS
foundation trusts as reflected by compliance
with the Continuity of Services and governance
conditions. NHS foundation trusts are required
by their licence to have regard to this guidance.
Monitor considers that this specially adapted
version of the Compliance Framework will meet
our purposes for overseeing governance and
financial matters at NHS foundation trusts while
we finalise the development of the new Risk
Assessment Framework. It will also ensure
continuity of our regulatory approach following
the introduction of the licence. We intend to
introduce the Risk Assessment Framework as a
replacement for the Compliance Framework
from October 2013.
Monitor intends, where possible, to carry
forward incidents of failures and breaches
under this Compliance Framework into our
oversight under the Risk Assessment
Framework.
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1 Monitor’s regime

Introduction
1. The Health and Social Care Act 2012
(“the Act”) requires Monitor to carry out
an ongoing assessment of the risks to
the continued provision of NHS
services to which certain licence
conditions apply and to publish
guidance for licensees about the
conduct of their business when such
conditions apply. Monitor is also
required under the Act to continue
overseeing the governance of NHS
foundation trusts.
2. We will carry out both these tasks by
monitoring NHS foundation trusts’
compliance with two sets of conditions
of their licence:
(i) those relating to risk to the
continued provision of NHS
services (“Continuity of Services
conditions”), which require
relevant providers to ensure
amongst other matters that they
remain a going concern1; and
(ii) NHS foundation trust condition
4 (the governance condition)
setting out our requirements
relating to governance at NHS
foundation trusts.

3. This adapted version of the
Compliance Framework sets out for
NHS foundation trusts and
stakeholders how we will carry out
these roles and reflects guidance to
which foundation trusts are required to
have regard.
NHS foundation trusts
4. While NHS foundation trusts remain
public institutions, they are neither
subject to direction by the Secretary of
State for Health nor the performance
management requirements of the
Department of Health. They set their
own strategies and make their own
decisions within the framework of
contracts with their purchasers and
other bodies’ legal and regulatory
regimes. They have an independent
council of governors which appoints the
chair and other non-executive directors,
and which also approves the
appointment of the chief executive.
They can borrow commercially, retain
surpluses and invest to serve local
needs.

1

This document meets the requirement on
Monitor under Section 98(4) of the Act
regarding the publication of guidance for
licensees to whom the Continuity of Services
licence conditions apply regarding their conduct
of their affairs, business and property.
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Diagram 1: Monitor’s regulatory regime
Monitoring
(Chapter 2)

Annual submissions
• board statements
• financials
• strategy document

In-year reporting
• board statements
• financial performance

Exception reports
including third
parties

Risk assessment
(Chapter 3)

Investigation
(Chapter 4)

Risk ratings:

Enforcement
(Enforcement
Guidance)

Investigation triggers

• financial (1-5)
• governance (RAG)

Veracity of board
statements

Gathering evidence:
• trust and third
parties
• informal and formal

Enforcement
• actions to address
breach and return
trust to compliance

Enhanced monitoring:
• track return to
compliance
• assess need for
enforcement

Opening formal
‘case’:
• test against criteria
• formally notify trust

Other third parties

Consideration for
enforcement

5. NHS foundation trusts are free to
determine how they can most
effectively improve patient services
through innovation, investment and
local engagement. These freedoms
create a significant opportunity to
continue to reshape and improve the
quality and safety of the delivery of
health care in England.



form partnerships with the private
sector and other hospitals, or specialise
in selected services;



subject to competition approval and, in
some cases, the approval of Monitor3,
acquire or merge with other service
providers; and



set local targets in consultation with
their members or in contracts with
commissioners.

6. NHS foundation trusts can:


improve quality through innovation and
adoption of better practices, including
bringing to England models of care that
have worked in other countries;



invest in new patient care facilities and
enter into partnerships with
commissioners2 to improve the delivery
of high quality care and develop longterm care facilities;



set local pay agreements;

7. These freedoms carry important
responsibilities. The board of directors
of each NHS foundation trust (“the
board”) is accountable for its success
or failure and must ensure that the trust
operates effectively, efficiently and
economically and generally complies
with its licence. While NHS foundation
trusts can retain surpluses, they can
also fail and Monitor has the power, in
specific circumstances, to trigger the
failure regime4.

3

See Appendix F

4

See Monitor’s website for more details

2

Clinical Commissioning Groups and local health boards
for NHS foundation trusts with cross-border arrangements
with Welsh commissioning bodies.
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8. For their part, councils of governors are
expected to focus less on day-to-day
compliance and more on ensuring that
NHS foundation trusts listen and
respond to the needs and preferences
of stakeholders, especially local
communities. Governors’ statutory
roles include:
•

constituted in accordance with the
National Health Service Act 2006 (“the
2006 Act”)5 and meet the required
quality threshold. The Compliance
Framework will help Monitor to assess
the risk that NHS foundation trusts
remain compliant with the requirements
of their Continuity of Services and
governance licence conditions
including:

appointing, removing and deciding
the terms of office of the chair and
other non-executive directors;

•

approving the appointment of the
chief executive;

•

receiving the annual report and
accounts and auditor’s report at a
general meeting;

•

appointing and removing the
auditor;

•

approving annual increases to nonNHS income of more than 5% of
total income;

•

approving certain acquisitions,
mergers, separations and
dissolutions;

•

approving changes to the trust’s
constitution; and

•

expressing a view on the board’s
plans for the NHS foundation trust,
in advance of the plan’s submission
to Monitor (Chapter 2).

9. Monitor expects NHS foundation trusts,
in conjunction with their stakeholders,
to set their own aspirations for
improvement and innovation. This
includes determining the balance
between improvement in current
provision and innovation through the
development of new services.
10. Monitor authorises NHS foundation
trusts on the basis that they are well
governed, financially robust, legally



staying solvent and maintaining the
continuity of services provided by
the trust; and



being well governed (from both a
financial, operational and quality
perspective).

11. Nationally, Monitor works in partnership
with a number of stakeholders, such as
the NHS Commissioning Board, the
Care Quality Commission and the
Department of Health, to regulate the
health care system. Monitor does not
get involved in determining health care
strategy or operational policies in NHS
foundation trusts.
The Compliance Framework
12. Where the Compliance Framework
indicates that trusts are breaching, or
potentially breaching, their Continuity of
Services or governance conditions,
Monitor will consider whether formal
investigation is required in order to
assess the scale and scope of the
breach and what, if any, regulatory
action is appropriate to address it.
13. For details of this process and
Monitor’s enforcement powers, see our
Enforcement Guidance.

5

All legislation referred to in this document is available at
www.legislation.gov.uk
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Regulatory principles
14. The following principles shape
Monitor’s approach to regulation:
 Self-regulation: boards of directors
are responsible for ensuring that
their trust complies with its licence
and statutory obligations at all
times;
 Proportionality: the risk of a
breach, or degree of any actual
breach of the governance or
Continuity of Services licence
conditions determines the intensity
of Monitor’s regulatory activities;
 Transparency: Monitor will use a
transparent method for assessing
risks to compliance with the
Continuity of Services and
governance conditions of the
licence;
 Trust-based approach: Monitor’s
regulatory framework is based on a
philosophy of ‘no surprises’ and
open communication, including
accurate information and robust
statements. Monitor expects NHS
foundation trusts to disclose issues
speedily and candidly and will seek
to adopt a collaborative approach to
resolving serious issues before
considering enforcement action. A
failure to keep Monitor adequately
informed in relation to a material
issue of non-compliance may itself
reflect poor governance;
 Confidentiality: Monitor will not,
unless it has a statutory obligation
to do so, disclose confidential
information without prior
agreement;

other bodies have a lead regulatory
role unless they have exhausted
their powers and an NHS
foundation trust still risks breaching,
or has breached, its licence. Where
material care quality concerns exist
at a trust, Monitor will co-ordinate
its regulatory activities with the
Care Quality Commission; and
 Minimal information
requirements: Monitor aims to
minimise the information
requirements it places on NHS
foundation trusts. Its requirements
should in any case be a sub-set of
the information which a board
requires to discharge its functions
effectively.

Approach
15. Effective self-governance sits at the
heart of the Compliance Framework.
The board takes primary responsibility
for compliance with the licence. The
chair of an NHS foundation trust should
ensure that the board monitors the
performance of the trust effectively and
satisfies itself that appropriate action is
taken to remedy problems as they
arise.
16. The requirements placed on NHS
foundation trusts are set out in their
licence conditions. The role of the
Compliance Framework is to set out
how Monitor:
(i) monitors trusts’ performance
against their forward plans;

 Minimal duplication of regulation:
Monitor will not usually act where
7

Diagram 2: requirements of the NHS foundation trust governance
condition (summary)

Board leadership

• The board provides effective leadership through appropriate board structures &
committees, clear responsibilities and lines of accountability – including appropriate
levels of challenge & performance oversight
• Planning and other strategic decision-making processes are rigorous and robust

Organisational
oversight

•
•
•
•

Systems are in place to ensure the provision of accurate and timely information
Effective systems of performance management and risk assurance are in place
Issues and risks can be identified and appropriately escalated
Internal processes and structures are sufficient to ensure ongoing compliance with the
licence, healthcare standards and legal requirements
• Systems of financial oversight and controls are sufficient to ensure the licensee can
remain a going concern

Quality
governance

• The licensee’s governance systems ensure effective oversight of the quality of care it
provides
• The licensee has sufficient quality expertise at board level, and ensures it incorporates
quality considerations appropriately in its plans
• The licensee should be able to monitor quality of care effectively, taking timely and
appropriate action to address issues arising and having regard to stakeholder views
where necessary

Capability

• The licensee should have systems in place to ensure there is sufficient capability at all
levels to secure compliance with its licence.

(ii) assesses the risk of trusts
breaching the Continuity of
Services and governance
conditions of their licence; and
(iii) will seek further information and, if
necessary, open an investigation
into any potential or actual licence
breach (see our Enforcement
Guidance).
17. Monitor carries out this oversight role
by requiring all boards to certify
ongoing compliance with their
governance condition, via the
Corporate Governance Statement
(Appendix C3), subsequently using
performance against governance
indicators, financial performance,
exception reports and third party
information to test that certification.
The key elements of Monitor’s
regulatory regime are set out in
Diagram 1 on page 5.

Continuity of Services and
governance requirements of
foundation trusts
18. Diagrams 2 and 3 summarise the
requirements of NHS foundation trusts
regarding continuity of services and
governance in their licence.

Monitor’s regulatory process
19. Monitor’s regulatory process consists
of:
(i)

monitoring;

(ii) risk assessment;
(iii) investigation; and
(iv) enforcement.
The principles of monitoring and risk
assessment are set out in Diagram 4.
Monitoring
20. To monitor ongoing compliance with
their Continuity of Services and
governance licence conditions, Monitor
8

relies first on the information we
receive directly from NHS foundation
trusts through forward plans, in-year
submissions and exception reports.
21. Monitor does not directly assess
compliance in areas where other
bodies have the lead regulatory role,
but expects NHS foundation trusts to
report any issues that indicate such
risks. Third parties include other
statutory regulators as well as
commissioners of health care services,
and are set out in more detail in
Appendix A.
Risk assessment
22. Monitor uses a combination of financial
information and performance against a
selected group of national measures as
the primary basis for assessing the risk
of trusts breaching their Continuity of
Services and governance conditions
respectively.

Monitor’s risk-based framework assigns
two risk ratings – financial and
governance – to each NHS foundation
trust on the basis of its forward plan
and in-year performance against that
plan. Monitor uses these ratings to
guide the intensity of monitoring and to
signal to the NHS foundation trust
Monitor’s degree of concern with
specific issues identified and
consequently the risk of breach of the
Continuity of Services or governance
conditions of the licence. Where issues
arise, Monitor may wish to test the
basis of board statements made.
23. Monitor may take into account the
findings, judgement and/or guidelines
of any relevant third party in
determining risk ratings and/or whether
to investigate a potential breach of the
licence.
24. Where NHS foundation trusts are
carrying out major transactions, as
defined in Appendix F, Monitor will
9

assess the risk to the continuity of the
trust’s Commissioner Requested
Services the transaction represents
and communicate this to the trust.
Monitor will also consider whether the
planning and preparation for the
transaction is consistent with the
requirements of the trust’s governance
condition, and that any implications for
quality of care have been addressed.
Investigation
25. Where the Compliance Framework
indicates that an NHS foundation trust
may be experiencing financial or
governance problems, Monitor will
initially consider whether a formal
investigation is appropriate, seeking
further information if necessary. The
investigation process assesses
whether the issue is likely to represent
a breach of the licence and what, if
any, enforcement action is appropriate.
Monitor will make this assessment on a
case-by-case basis. Information on the

enforcement process can be found in
Monitor’s Enforcement Guidance.

Other aspects of Monitor’s regime
Guidance for foundation trusts and
governors
26. Monitor has published supporting
guidance and best practice advice
which form part of the overall regulatory
framework. Where appropriate these
have been cross-referenced in this
document. A list of publications can be
found on Monitor’s website.
Information disclosure
27. Monitor’s policy on disclosing
information it receives regarding NHS
foundation trusts is guided by a number
of core principles:


non-disclosure of commercially
sensitive information supplied by
NHS foundation trusts without prior
agreement, subject to compliance
with relevant legislation, including
10

the Freedom of Information Act
2000;


non-disclosure of any other
confidential information supplied by
NHS foundation trusts without prior
agreement (unless there is a
statutory obligation or a significant
overriding public interest); and



protection of the interests of
patients and staff, including for
example adherence to the Data
Protection Act 1998 and other
relevant law and guidance.

Induction seminars
28. Monitor runs induction seminars,
setting out the fundamentals of our
regulatory regime, for newly appointed
chairs and chief executives of NHS
foundation trusts who have not had
prior experience of Monitor’s
assessment process.
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2 Monitoring

Monitoring
29. Monitor will collect information from
NHS foundation trusts to assess their
compliance with their governance and
Continuity of Services licence
condition. The information and
analyses that Monitor requests from
NHS foundation trusts are those which
should already be required by a wellmanaged board. This information
should be easily extractable from
material that boards routinely receive
as part of their oversight of business
performance, risk and governance.
30. This chapter describes what foundation
trusts must submit to Monitor and how
Monitor uses the information it receives
from third parties.

How Monitor uses information from
foundation trusts
31. Monitor uses NHS foundation trusts’
forward plans, in-year submissions and
relevant third party reports to assign
risk ratings for finance and governance
(see Chapter 3).
32. Monitor then uses these ratings to
assess risk to compliance with the
Continuity of Services and governance
conditions, guide the intensity of
monitoring and signal to the NHS
foundation trust and stakeholders the

degree of concern with the specific
issues identified and evaluated.
33. In-year monitoring is designed to:
 measure and assess actual
performance against the forward
plan; and
 assess the risk of NHS foundation
trusts breaching their Continuity of
Services or governance conditions.
In cases where in-year monitoring
reveals a potential licence breach, NHS
foundation trusts may be subject to
formal investigation in order to
determine whether enforcement action
is necessary. Monitor’s investigation
and enforcement procedures are
described in more detail in Chapter 4
and Monitor’s Enforcement
Guidance. Diagram 5 describes the
planning and monitoring cycle.
Annual submissions
34. Monitor will request the following on an
annual basis from NHS foundation
trusts:


a plan (“forward plan”) for Monitor’s
forward plan review; and



audited annual report and
accounts.
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Diagram 5: planning and monitoring cycle
NHS foundation trust

31 Jan
• Submit Q3
monitoring report
• Submit year-end
outturn forecasts

Jan

Feb

30 April
• Submit Q4
monitoring
report

Mar

Monitor

Feb/Mar
• Assess Q3 monitoring
report
• Publish Q3 risk ratings

Apr

31 May
• Submit
forward plan

May

Jun

31 July
• Lay audited accounts
before Parliament (prior
to summer recess) and
send a copy to Monitor
• Submit Q1 monitoring
report

Jul

May/Jun/Jul
• Assess Q4 monitoring report
• Publish Q4 risk ratings
• Assess forward plans
• Publish consolidated
accounts (prior to summer
recess)

Aug

36. Monitor uses the information provided
in the forward plan primarily to assess:


the forward risk to continued
provision of services to which the

Sep

Oct

Aug/Sep
• Verify preliminary risk rating
against audited accounts
• Publish forward plan risk
ratings
• Assess Q1 monitoring report
• Publish Q1 risk ratings
• Annual reports and accounts
published on the foundation
trust directory

The forward plan
35. An NHS foundation trust’s forward plan
includes its main strategic priorities,
forecast financial and service
performance and details of any major
risks to compliance with the Continuity
of Services and governance conditions
of its licence and how these will be
addressed. An overview of the contents
of the forward plan and an annual
monitoring checklist are included in
Appendix C and further guidance can
be found on Monitor’s website. The
forward plan must be approved by the
NHS foundation trust board and have
regard to the views of the council of
governors.

31 Oct
• Submit Q2
monitoring
report

Nov /Dec
• Submit midyear
reforecast

Nov

Dec

Nov /Dec
• Assess Q2
monitoring report
• Publish Q2 risk
ratings
• Assess mid-year
reforecast

Continuity of Services conditions
apply; and


any other risks to compliance with
the governance condition.

37. Monitor publishes financial and
governance risk ratings reflecting
trusts’ forward plan submissions.
Although calculated in the same
manner as Monitor’s in-year risk
ratings, these reflect the views of trust
boards and do not necessarily reflect
Monitor’s own assessment of risk to the
trust’s compliance with the Continuity of
Services and governance conditions of
its licence.
38. The effectiveness with which NHS
foundation trusts plan for the future will
form an important part of Monitor’s
assessment of governance and risk to
continued provision of services to
which the Continuity of Services
13

Diagram 6: the forward plan
Element
Commentary
(Appendix C1)

Strategic
overview

Description
• three year outlook including vision, strategy, external factors and risks to delivery
• commentary including key assumptions and downside risks
• commentary on any investments that may affect the financial risk rating
• commentary on measures to assess and address risks to quality
• commentary on identification, analysis and mitigation of significant risks to Commissioner
•
•

Corporate
Governance
Statement
(Appendix C3)

•
•
•
•
•
•

Governance

•
•

Membership
report
(Appendix C2)

Finance

Financial
projections
(Appendix C5)

•
•
•

Requested Services
commentary on identification, analysis and mitigation of significant risks
review of major non-financial issues

the board is satisfied that it has and will keep in place effective arrangements to monitor and
improve the quality of healthcare provided to its patients, having assessed against Monitor’s
Quality Governance Framew ork
the board is satisfied that the trust will remain a going concern
the trust is registered with the Care Quality Commission and is likely to remain so
processes and procedures are in place to ensure medical practitioners have met relevant
registration and revalidation requirements
the board will ensure the trust remains compliant with its licence
all significant risks to compliance with the licence have been identified and have been/are
being addressed
effective risk and performance management processes are in place
the board is satisfied that plans in place are sufficient to ensure ongoing compliance with all
existing targets and national core standards and with all known targets in 2013/14
the board is satisfied with board roles, structures, training and organisational capacity
the board is satisfied the trust will operate in an efficient, economic and effective manner

•

membership data including present and projected membership by constituency, election
turnout rates and stratified comparisons with eligible groups
commentary on membership strategy

•
•

projections for next three years (income and expenditure; balance sheet; cash flow)
actual results against plan for past year with commentary explaining variances

conditions apply. Where there are
apparent weaknesses in the planning
processes, or where plans demonstrate
significant risks to compliance with the
licence, Monitor’s review of plans will
necessarily be more intense and may
involve a review of financial planning,
financial viability, overall governance or
quality governance at the trust.
39. Diagram 6 outlines the main elements
of the forward plan submission. Where
a trust’s forward plan leads to a
published financial risk rating of 1 or 2,
the trust may, at Monitor’s discretion,
be required to provide a monthly
analysis of income and of earnings
before interest, taxes, depreciation and
amortisation (“EBITDA”), by serviceline for the previous year and for the
first year of its financial projections.
Further details on the forward plan
format and required submission
templates are in Appendix C and
guidance on the preparation of the

forward plan can be found on Monitor’s
website.
40. NHS foundation trusts will be expected
to submit their forward plan for
2013/14-2015/16 by 31 May 2013. The
report on the past financial year will
therefore be based on unaudited
annual accounts.
41. In addition to the forward plan, Monitor
may request, from NHS foundation
trusts displaying material variances
between forward plan and year-to-date
performance at quarter two, a sixmonth update of financial projections
in-year. This reforecast will reflect on
the priorities of the forward plan, but
with explanations required only for any
significant variances, key risks to
compliance with the Continuity of
Services and governance conditions
and action plans to rectify the position.
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42. Monitor will, in exceptional
circumstances, allow an NHS
foundation trust to reforecast or make a
material change to the financial
projections submitted in the forward
plan.
Circumstances where such a reforecast
may be permitted include material
adverse performance against the
original forward plan, the completion of
a major investment in-year or a
significant change to the service
development strategy.

necessary) between the net surplus or
deficit as per the audited accounts with
that reported in the forward plan. This
reconciliation should include an
explanation of any material differences.

In-year reporting
44. NHS foundation trusts must provide
three types of information during the
year:
(i) in-year (generally quarterly)
submissions, including:


Annual report and accounts
43. NHS foundation trusts are required to
submit their audited annual report and
accounts (which must be laid before
Parliament before its summer recess)
to Monitor. These should be
accompanied by a reconciliation (where




board statements on service
performance and financial risk
(see Appendix D);
forward financial risk indicators
(Diagram 9);
financial information
(Appendix D); and

15

Diagram 8: examples of exception reporting
Finance

Gov ernance

•
•
•
•
•

Unplanned significant reductions in income or significant increases in costs
Requirements for additional working capital facilities
Failure to comply with the NHS Foundation Trust Annual Reporting Manual
Discussions with external auditors which may lead to a qualified audit report
Transactions potentially affecting the financial risk rating and/or resulting in an ‘investment
adjustment’

• Removal of director(s) for significant contractual or non-contractual dispute with another NHS body
• Adverse report from internal auditors
• Risk of a failure to maintain registration with the Care Quality Commission
• Significant third party investigations that suggest material issues with governance e.g . fraud or Care
Quality Commission reports of “significant failings”

• Care Quality Commission responsive or planned reviews
• Outcomes or findings of Care Quality Commission responsive or planned reviews
• Other patient safety issues which reflect quality governance issues (e.g . serious incidents)
• Performance penalties to commissioners

Other risks

Enforcement notices from other bodies implying potential or actual breach of any other
requirement of the licence, e.g.:
• Health and Safety Executive or fire authority notices
• Material issues impacting the trust’s reputation
• Adverse reports from overview and scrutiny committees
• Patient group and Healthwatch concerns

In-year submissions


results of elections in the
previous quarter.

(ii) exception reports, which may
relate to any in-year issue affecting
compliance with the Continuity of
Services and governance
conditions (Diagram 8 and
Appendix D); and
(iii) ad hoc reports, at Monitor’s
request, which may include followup on specific issues relating to
Continuity of Services or
governance identified either in the
forward plan or via in-year
monitoring.

45. In-year submissions report on financial
performance6 in the most recent
quarter, year-to-date performance
against forward plan and future service
performance. Their content is
summarised in Diagram 7 and set out
in more detail in Appendix D. Monitor
provides relevant templates to
foundation trusts for the purpose of
these submissions.
46. Monitor uses the information in the
regular reports as the basis for
assigning financial and governance risk
ratings (see Chapter 3 for further
information).

6

Monitor expects that the in-year financial returns are
prepared on a consistent basis with the foundation trust’s
accounting policies as set out in its financial statements.
Failure to do so may result in an override being applied to
the financial risk rating.
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47. If an NHS foundation trust’s risk ratings
change in-year to reflect an increased
level of risk, Monitor may require more
frequent monitoring.
Indicators of forward financial risk
48. Each quarter Monitor requires trusts to
submit a limited set of indicators of
forward financial risk to highlight any
potential future risk to the provision of
services to which the Continuity of
Services conditions apply (see
Diagram 9). Where trusts inform
Monitor that one or more of these
indicators are present at a trust,
Monitor will consider whether a meeting
with the trust to discuss them is
appropriate. Following this meeting,
Monitor may request the preparation of
plans or the provision of other
assurances as to an NHS foundation
trust’s capacity to mitigate any potential
risk. These indicators do not of

themselves affect Monitor’s risk ratings
or trigger formal investigation.
Exception reports
49. NHS foundation trusts should report to
Monitor any actual or prospective
material changes which may affect their
ability to comply with any aspect of
their Continuity of Services or
governance conditions and which have
not been previously notified to Monitor.
Examples of exception reports are set
out in Diagram 8.
50. Exception reports should, as
applicable, describe:
•

the issue that has arisen, the
area(s) of the licence to which it
applies, and the magnitude of the
issue, including the timeframe in
which it will come into effect or, if it
has already done so, when it
occurred;

17

•

•

where relevant, the proposed
actions to address the issue(s), and
the criteria and process to
determine the effectiveness of
these actions;
a list of the third parties that the
NHS foundation trust intends to
notify of the issue(s) as well as a
proposal of the support required
from Monitor (if any);

•

for UK health care investments,
divestments or other transactions
comprising > 10% of the assets,
income or capital of the NHS
foundation trust7 (material
transactions) information to allow
Monitor for review the transaction
(see Appendix F for more details);
and

•

for UK health care investments,
divestments or other transactions
comprising > 25% of the assets,
income or capital of the NHS
foundation trust8 (significant
transactions) the information
required by Monitor to assess the
transaction (see Appendix F for
more guidance).

51. Exception reports should be submitted
to Monitor at the time that a relevant
issue arises. Cases of a serious and
sudden change or an issue or matter
which may impact compliance with the
Continuity of Services or governance
conditions should be notified
immediately to Monitor in writing. This
also applies to serious reputational
issues.
7

Or >5% if non-health care related and/or international

8

Or >12.5% if non-health care related and/or international;
or if a trust is in breach of the continuity of service or
governance conditions, any investment/divestment
comprising >10% of the assets, income or capital of the
trust.

Serious incidents and complaints
52. NHS foundation trusts should report to
Monitor any Serious Incidents
Requiring Investigation (SIRIs) which
represent a breach or potential breach
of the governance condition. Serious
complaints should also be reported in a
timely manner to Monitor.

Board statements
53. Monitor requires NHS foundation trust
boards to provide a Corporate
Governance Statement in the forward
plan (Appendix C) with some
additional in-year assurance
(Appendix D). Monitor regards the
monitoring of compliance against board
statements as a key element of its
governance regime. Where there are
grounds to question the basis of these
statements, Monitor may seek further
evidence regarding the quality of
governance at the trust in question.
Monitor may reflect any certification
failures in the governance risk rating
(see Diagram 12). Board statements
cover the following areas:
•

quality;

•

financial performance; and

•

governance (which includes
service performance, appropriate
board roles and structures and
risk and performance
management).

Quality
54. Quality of care provided is a key
responsibility of the boards of NHS
foundation trusts.
Monitor considers that maintaining and
improving quality is an important
indicator of the effectiveness of
governance at a trust. For the purposes
18

 identify metrics to monitor quality in
terms of clinical outcomes, patient
or service user safety and
experience, and expected levels of
performance;

of these certifications, ‘quality’
comprises:
 patient safety;
 clinical effectiveness; and

 ensure they have in place systems,
processes and procedures to
monitor, audit and improve quality,
including meeting their own
objectives, health care targets and
indicators and complying with all
relevant legislation, and that
relevant risks or shortfalls are
identified, understood and
mitigated;

 patient experience.
55. As part of their 2013 Corporate
Governance Statement, NHS
foundation trust boards will make three
quality-related board statements to
Monitor to:
 certify that, to the best of their
knowledge and using their own
processes, they are satisfied that
their NHS foundation trust has and
will keep in place effective
arrangements for the purpose of
monitoring and continually improving
the quality of health care provided to
patients;
 certify annually that, to the best of
their knowledge and using their own
processes, they are satisfied that
plans in place are sufficient to ensure
ongoing compliance with the Care
Quality Commission’s registration
requirements; and
 certify that processes and
procedures are in place to ensure all
medical practitioners providing care
on behalf of the trust meet the
relevant registration and revalidation
requirements.
For the full text of the statements, see
Appendix C3.
56. Boards are expected to have assessed
the trust against Monitor’s Quality
Governance Framework (Appendix E)
and be able to:
 describe their own objectives for
improving quality;

 maintain effective governance
systems to monitor and report on
cleanliness, patient safety and
experience in a timely fashion;
 consider serious incidents and
patterns of complaints; and
 maintain a programme of internal
audit review and independent
assurance that supports the
certification process.
57. Where there is evidence that a board
may not be meeting quality of health
care requirements,9 Monitor is likely to
explore the basis for a board’s
certification, including requiring the
trust to commission an independent
review of processes and procedures in
place at the NHS foundation trust.
Financial performance
58. Foundation trusts must be well-led
(from both a quality and finance
perspective) and financially robust so
that they are able to deliver excellent
care and to continue to provide
9

For example, through Care Quality Commission concerns
or adverse reports from third parties regarding clinical
quality or patient safety.
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services to which the Continuity of
Services conditions apply. As part of
the forward plan (and in-year
submissions for the first bullet below),
Monitor requires a certification from
boards that they are satisfied that plans
are in place to ensure that the trust will
remain at all times a going concern, as
defined by relevant accounting
standards in force from time to time.
59. In order to certify on financial
performance in their Corporate
Governance Statement, Monitor would
expect boards to:
 have a full understanding of the
current and future financial position,
and how it relates to the external
environment in which the trust
operates and the strategy of the
trust;
 maintain systems to monitor and
regularly report on financial
performance to the board and be
confident of the basis of preparation
and accuracy of the financial
performance information being
reported;
 review and challenge financial
performance on an ongoing basis;
 use forecasting and extrapolation of
current and historical trends to help
predict future financial performance
and inform strategic decisionmaking; and

Governance
Effective risk management
61. In the first instance, Monitor will rely on
the board’s Corporate Governance
Statement as included in Appendix C3
to indicate any issues of compliance
with the trust’s governance condition in
2013/14. In addition to certifying
compliance, the statement also allows
boards to identify any risks associated
with complying with the requirements of
the condition. A failure by a board to
identify effectively and address risks to
ensure continued compliance with the
Continuity of Services and governance
conditions will be taken into account
when assessing governance risk10.
62. In such cases, Monitor may want to
explore the basis for the certification.
Exception reports of failures by NHS
foundation trusts or third party
concerns may also be taken into
account.
Service performance
63. As part of both the forward plan and inyear submissions, Monitor will request
evidence from boards indicating that
they are satisfied that plans in place
are sufficient to ensure service
performance, explicitly:
 ongoing compliance with all existing
health care targets and indicators
(after application of thresholds –
Appendix B); and

 have a full understanding of the
basis on which the certification is
given.
60. Where there is evidence that a board
may not be meeting Monitor’s financial
risk thresholds, Monitor is likely to
explore the basis for a board’s
certification.

10

Where, as a result of governance, an NHS
foundation is, or is likely to, breach its licence,
Monitor may insert additional governance
related conditions into its licence to address
this. For more information see the Enforcement
Guidance.
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 prospective compliance with known
health care targets and indicators
due to come into force in the future.

Corporate Governance Statement and
actual delivery against service
performance obligations,11 Monitor is
likely to explore the basis for the
board’s certification.

64. In order to certify on service
performance Monitor would expect
boards to:
 have a full understanding of the
basis on which health care targets
are measured as included in the
Compliance Framework;
 be confident that they are receiving
accurate information as to current
and expected levels of performance
against each of the health care
targets and any performance risks;
 use forecasting and extrapolation of
historic trends to help predict future
performance;
 satisfy themselves that systems are
in place to ensure risk to delivery
has been properly assessed;
 maintain systems to monitor and
regularly report on performance;
 have an understanding where
performance issues have occurred,
or are predicted, as to how action
plans will deliver the required
improvements to meet each health
care target, indicator and any
requirements of the Care Quality
Commission;

Appropriate board roles, structures and
capacity
66. In the first instance, Monitor will rely on
the board’s Corporate Governance
Statement (Appendix C3) as to the
board and management’s skills,
training and experience to discharge
their functions and deliver trust plans.
Where there is evidence that there has
been a failure by a board to discharge
its functions effectively, Monitor
reserves the right to explore the basis
for the statements.
67. Monitor will also look for evidence that
a collaborative and productive
relationship exists between the council
of governors and the board of directors
and that members of the board
understand and have the competencies
to ensure that an NHS foundation trust
continues to meet the requirements of
its licence.
68. For the full text of the Corporate
Governance Statement for 2013/14,
see Appendix C3.

 require internal audit and, as
appropriate, commission other
independent advice to provide
adequate assurance; and
 review and, as appropriate,
challenge performance on an
ongoing basis.
11

65. If there is a significant difference
between an NHS foundation trust’s

For instance, ongoing breaches of governance indicators
despite certification of anticipated compliance, or breach of
a full-year target in-year.

21

3 Risk assessment

Risk assessment
69. Monitor uses information in the forward
plan, quarterly and ad hoc submissions
to evaluate an NHS foundation trust’s
risk of failure to comply with the
governance and Continuity of Services
conditions in its licence.
70. Other information may also be used
where appropriate. The risk ratings that
Monitor assigns to NHS foundation
trusts are characterised by their:
 limited scope. The Compliance
Framework is designed to assess
the risk of NHS foundation trusts’
non-compliance with the Continuity
of Services and governance
conditions of their licence. Monitor
will use this guidance to assess the
appropriate actions, if any, with
which to address this risk. The risk
ratings are for that purpose alone.
They are not a comment on the
overall performance of NHS
foundation trusts;
 forward-looking nature. The risk
ratings are intended to indicate how
likely it is that an NHS foundation
trust is, or will be, in breach of the
Continuity of Services and
governance conditions of its
licence; and

 limited target audience. The main
audiences for Monitor’s risk ratings
are foundation trust boards of
directors and governors and senior
staff and, to a lesser extent,
commissioners. Monitor recognises
that our risk ratings will inevitably
be of interest to other stakeholders.
71. Risk ratings are communicated to
Monitor’s Board on a quarterly basis
together with an explanation of the
basis for the ratings. If Monitor
identifies material compliance issues at
an NHS foundation trust through its inyear monitoring, it will inform the trust
and indicate whether there is a need for
any specific follow-up action. Monitor
will also publish a summary and
analysis of the quarterly risk ratings on
our website. Where necessary, Monitor
will change risk ratings in-quarter to
reflect any situations at specific
foundation trusts (e.g. sudden,
‘triggered’ Care Quality Commission
inspections).
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Diagram 10: deriving the financial risk rating
Financial
criteria

Weight
Metric to be scored
(%)

Liquidity

25

4
85

3
70

11

9

5

1

<1

• Net return after financing** (%)
>3
• I&E surplus margin net of dividend (%) 3

2
2

-0.5
1

-5
-2

<-5
<-2

25

15

10 <10

• EBITDA* margin (%)

Underlying
25
performance
40

5
100

• EBITDA* achieved (% of plan)

Achievement 10
of plan

Financial
efficiency

Rating categories

20
20

• Liquidity ratio*** (days)

60

2
1
50 <50

Financial risk rating is weighted average of financial criteria scores
*

EBIT DA: Earnings before interest, taxes, depreciation and amortisation. EBITDA (and other financial metrics) may be adjusted by Monitor for any
‘one-off’ non-recurring revenue, costs or ‘investment adjustments’.
** Defined as (I&E surplus less PDC dividend, interest, PFI financing and other financial lease costs) divided by (total debt + total balance sheet PFI and
finance leases + taxpayers’ equity). T he full definition can be found in the Monitor’s quarterly and annual templates.
*** The liquidity ratio is defined as cash plus trade debtors (including accrued income) minus (trade creditors plus other creditors plus accruals) plus
unused, committed and available working capital facility where there is no outstanding event of default (up to a maximum of 30 days and excluding
overdraft agreements) expressed as the number of days operating expenses (excluding depreciation) that could be covered .

Financial risk rating
72. When assessing financial risk, Monitor
will assign a risk rating using a
scorecard that compares key financial
metrics on a consistent basis across all
NHS foundation trusts. The risk rating
is intended to reflect the risk to
continuity of Commissioner Requested
Services by the trust.
73. The financial indicators used to derive
the financial risk rating in both the
forward planning process and in-year
monitoring are described in Diagram
10 and incorporate four key criteria:

a grid of standard values. The
weightings for each financial criterion
and thresholds for each rating category
are shown in Diagram 10.
75. Achievement of plan for the purposes
of Monitor’s forward plan review will be
evaluated by comparing the percentage
of the previous year’s planned EBITDA
achieved. The financial criteria for
underlying performance, financial
efficiency and liquidity will all be scored
by comparing year one of the
projections with the relevant rating
category thresholds.12

(i) achievement of plan;
(ii) underlying performance;
(iii) financial efficiency; and
(iv) liquidity.
74. Each financial criterion is rated 1 (high
risk) to 5 (low risk) and compared with

12

If there are material differences between the audited
accounts and the unaudited financial information provided
in the forward plan, the risk rating will be recalculated. Such
a scenario could result in a change in the achievement of
plan criteria, but could also lead to reconsideration of the
forward-looking aspects of the rating.
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Diagram 11: financial risk rating
Description and overrides
Weighted average of 5 across financial criteria

Financial monitoring
Quarterly monitoring

1

Regulatory activity
None

Rating 5

Weighted av erage of 4 ac ros s financ ial c riteria

Rating 4

Weighted average of 3 across financial criteria

Rating 3

Rating 2

Rating 1

Quarterly monitoring

None

Quarterly monitoring, howev er monthly
monitoring in c as e of deteriorating
trend or rec ov ering from a 2 rating

If underperforming significantly from plan
(FRR fall of at least 2), request analysis to
understand

Override
Max imum FRR of 4 if authoris ed within prev ious 12
months

Overrides
FRR = 3 if:
• one financial criterion scored at ‘2’
• plan submitted either incomplete, with errors or
not on time
1
• plan deficit forecast in years 2 or 3

Supplementary information if reques ted
If liquidity <15 day s Monitor may
reques t a forward liquidity analy s is

Potential investigation (see
Chapter 5)

Weighted average of 2 across financial criteria

Monthly monitoring

Overrides
FRR = 2 if:
• Plan 2deficit forecast in years 2 and 3
• PDC dividend not paid in full
• two financial criteria scored at ‘2’
• one financial criterion scored at ‘1’

Monitor may als o s eek
• Supplementary financ ial information
• Serv ic e-line information (prev ious &
c urrent y ear)
• Remedial plan and updates
• Liquidity rec ov ery plan

Weighted average of 1 across financial criteria

Monthly monitoring

Override
FRR = 1 if two financial criteria scored at ‘1’

3

Monitor may also seek:

3

• Supplementary financial information
• Service-line information (previous &

Potential investigation (see Chapter 5)
Potential initiation of pre-failure
planning (see Appendix E )

current year)

• Remedial plan and updates

1

2

3

Deficit: defined as an I&E deficit predicted in the forward plan, but after adding back any ‘one -off’ non-recurring revenue, costs or ‘investment adjustments’
PDC (Public Dividend Capital), except in those cases where a foundation trust has provided Monitor with a statement from the Department of Health in which i t s tates that it has
(pre)agreed to a delay in payment until specific technical issues are resolved
Assessment of immediate financial risks and suggested mitigating actions

Once a preliminary score of 1 to 5 has
been generated for each financial
criterion, the relevant weighting is
applied to derive an aggregate, whole
number rating of 1 (highest risk) to 5
(lowest risk) for financial risk.13 A series
of over-riding rules will then be applied.
These rules are listed in Diagram 11.
On authorisation, an NHS foundation
trust’s financial risk rating will be either
a 3 or 4 unless there are exceptional
circumstances.
Technical adjustments may be made to
a trust’s financial risk rating by
removing exceptional, one-off (note:
not merely non-recurrent) income
received in-year where this materially
distorts its underlying financial position.
Where this results in a rating of 2 or
lower, a trust may be considered for
investigation (see Chapter 4).

13

Diagram 11 also details the monitoring
implications of each financial risk
rating.

Transactions
76. Monitor expects that many NHS
foundation trusts will use their
freedoms to invest in expanding their
health care activities. While such major
investments, including acquisitions or
mergers, will be expected to deliver a
medium or long-term health care and
financial benefit, they may have a
negative short-term impact on an NHS
foundation trust’s financial risk rating.
77. To ensure that risk ratings do not
disincentivise longer term investment
for the benefit of patients Monitor may,
at its sole discretion, agree an
investment adjustment prior to
calculation of a risk rating for a
transaction (see Appendix F for more
information).

The general principle of rounding applies.
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Diagram 12: deriving the governance risk rating
Monitoring
1.Performance
against national
measures

Service performance score
•
•
•
•

National indicators set out in Appendix B
Applicable to all foundation trusts commissioned to provide services
Declared risk of, or actual, failure to meet any indicator = + 0.5 -1.0
Three successive quarters’ failure of a 1.0-weighted measure (see
Diagram 12): red rating and potential investigation

1

Care Quality Commission
Follow ing non-compliance w ith essential standards
• Major impact on patients = +2.0
• Enforcement action = +4.0

2.Third parties

Governance risk rating

Serv ice
performance
score of…

< 1.0
≥ 1.0
< 2.0
≥ 2.0
< 4.0
≥ 4.0

Gov ernance
Risk Rating

Green
Ambergreen

Amberred
Red

Risk ratings applied
quarterly and updated in
real time
3. Commissioner
Requested
serv ices (CRS)

• Declared risk of, or actual, failure to deliver CRS: +4.0

4. Other board
statement
failures

• If not covered above, failure to either (i) provide or (ii) subsequently
comply with annual or quarterly board statements (see Appendices
C and D)

5. Other factors

• Failure to comply with material obligations in areas not directly
monitored by Monitor
• Includes exception or third party reports
• Represents a material risk to compliance

1

Ov erride applied to risk
rating
• nature and duration of
override at Monitor’s
discretion

Monitor will not score more than once for multiple CQC compliance actions. Any changes to risk ratings arising from CQC actions will be applied immediately (not quarterly).

Assessing risk in the forward plan
78. In reviewing forward plan submissions,
Monitor may:
 identify a limited number of key
criteria, against which it will check if
the NHS foundation trust’s forward
plan assumptions are reasonable,
benchmarked against past
performance, other NHS foundation
trusts and relevant national
guidance;
 consider how closely the NHS
foundation trust performed against
its plan in the previous year.
Monitor will also assess the scale of
any variance between key plan
parameters and the previous year’s
actuals in order to test the credibility
of the projections; and
 assess implications for compliance
with the Continuity of Services and
governance conditions of the
licence during the year.

79. Where, for instance, there are material
risks to compliance with the Continuity
of Services or governance licence
conditions or apparent weaknesses in
the planning processes, Monitor will
seek to understand the implications of
these in more detail. This may result in
additional analysis (e.g. using external
governance or financial expertise) and
the potential for a meeting between
Monitor and the trust board.
80. Where NHS foundation trust plans are
subject to further analysis as part of the
forward plan review, the forward plan
risk rating may remain provisional until
completion of that review and the
outcome of any subsequent meeting
with the board.
81. In cases where there is any material
variance between the in-year financial
submissions and the relevant quarter of
the forward plan, Monitor may request
a commentary explaining the reasons
for the variance and the actions they
propose to take to address it.
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82. Likewise, where subsequent events inyear call into question the basis of
assurances given in board statements
in the forward plan, Monitor may seek a
review of governance at the NHS
foundation trust.
Financial risk ratings of 1 or 2
83. If an NHS foundation trust has a
financial risk rating of 2 or less, or if the
assessment of its committed working
capital facilities and overall cash
position indicate that there is a serious
risk to service continuity, Monitor will
decide if there is a need to investigate
the trust for consideration of whether it
is in breach of its licence (see Chapter
4).
84. Where an NHS foundation trust’s
financial risk rating falls to 2 or 1 inyear, Monitor may request from the
trust an analysis of income and
EBITDA by service-line (for any service
accounting for more than 5% of
revenue) for the previous and current
year. A well-governed trust should have
a good understanding of its service-line
incomes and costs for business
planning and control purposes. Inability
to provide this information in a timely
manner is likely to be viewed as an
indication of poor financial governance.
Further information on service-line
reporting and service-line management
is available on Monitor’s website.

Governance risk rating
85. Monitor assigns a governance risk
rating to reflect the quality of
governance at a trust. Higher levels of
governance risk may serve to trigger
greater regulatory action and,
ultimately, consideration as to whether
to open an investigation (see Chapter
4).

86. The governance risk rating is not
designed to capture every potential
indicator of governance risk. Monitor
may therefore adjust the rating where
other governance concerns come to
light. Typical examples are set out later
in this chapter.
87. Monitor includes five elements within
the governance risk rating (Diagram 12
provides further detail):
(i) Service performance: trusts are
required to provide a board statement
certifying that they are satisfied that
plans in place are sufficient to ensure
they meet the performance thresholds
against Monitor’s governance indicators
(see Appendix C3) drawn from national
performance metrics. These can be
found in Appendix B.
(ii) Third parties: Monitor will incorporate
the views of the Care Quality
Commission and the NHS Litigation
Authority in the governance risk rating:
Care Quality Commission
registration: trusts are required to
maintain full and ongoing registration
with the Care Quality Commission.
Should an NHS foundation trust fail to
maintain registration, or comply in a
timely basis with the requirements of
any regulatory actions required of it by
the Care Quality Commission, it risks
being in breach of its licence. The
scores for a major impact on service
users and enforcement action by the
Care Quality Commission are described
in Diagram 12.
Monitor will remove these scores when
the Care Quality Commission confirms:


any major impact on patients has
been mitigated; or
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the trust has met the requirements
of all outstanding enforcement
actions.

As set out in Diagram 12, Monitor may
adjust a trust’s governance risk rating
where concerns with potential
governance implications are raised by
the Care Quality Commission but are
not reflected in either major impacts on
service users or enforcement actions.
(iii) Commissioner Requested Services:
trusts are required by their Continuity of
Services conditions to be able to
continue to provide Commissioner
Requested Services and then, by
exception, to declare in-year if this risks
not being the case.
Where there is a dispute regarding any
proposed changes to Commissioner
Requested Services provision by NHS
foundation trusts this will be referred to
Monitor. Monitor may consider a specific

risk where the proposed service change
has a material impact on the NHS
foundation trust’s business plan and
forward financial risk profile.
(iv) Other certification failures: where
NHS foundation trust boards have failed
to certify accurately against the required
elements of their board statements, and
this failure is material, Monitor may
consider applying an override to the
trust’s governance risk rating.
Examples of such adjustments would
include:
Financial governance: where trusts
have a financial risk rating of 1 or 2 and
there are associated concerns over
financial governance, the governance
risk rating may be adjusted accordingly.
(v) Other factors: in some cases, where
NHS foundation trusts are not meeting
requirements of other bodies, Monitor
may regard this as a failure of
27

governance and reflect this in the trust’s
governance risk rating.

Adjustments and overrides to the
governance risk rating
Persistent failure of the same 1.0weighted indicator
88. Where a trust has failed to address a
failure of a 1.0-weighted governance
indicator (as set out in Appendix B),
Monitor will consider red-rating the trust
and investigating for consideration of
breach of the licence. Diagram 13 sets
out the criteria for each indicator.
Transactions
89. Monitor expects NHS foundation trusts
to use their freedoms to invest in
expanding their services, innovating
and providing better care. While such
investments, including acquisitions or
mergers, will be expected to deliver a
medium or long-term health care and

financial benefit, they may have a
negative impact on trusts’ governance
risk ratings.14
90. To ensure that our regime is flexible
enough to facilitate this, Monitor may,
at its discretion, apply an adjustment to
a trust’s governance risk rating in
situations where a transaction has a
negative impact on the overall level of
service provision by a trust and where
plans are in place to mitigate this
impact over a specified timeframe. See
Appendix F for more detail.
Serious incidents
91. A failure by an NHS foundation trust to
have in place adequate processes or
procedures to identify, learn from and,
on a timely basis, report to Monitor
relevant Serious Incidents Requiring
14

E.g. through absorbing an organisation with an
underperforming A&E unit, or long referral-to-treatment
waiting times.
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Investigation, serious complaints or
other incidents may be reflected in its
governance risk rating.
92. Diagram 14 sets out examples of how
the governance risk ratings reflect
governance concerns, how these are
monitored and Monitor’s action as a
result.
Other third parties
93. If Monitor receives reports or other
evidence from relevant third parties that
highlight concerns with potential
governance implications, and these
reports are substantiated through
discussion with the trust, Monitor may
increase its risk rating to reflect this.
Once a trust has resolved an issue and
demonstrated sustained improvement,
Monitor may remove the increased risk
rating.

whether to investigate a potential
breach of the licence at the trust.

Red risk ratings for governance
97. If an NHS foundation trust has a red
governance risk rating, Monitor will
consider whether to investigate the
trust formally. In making this decision
Monitor may undertake further analysis
and request information, including
action plans, in order to understand:

Accurate and timely information
94. Monitor’s assessment of NHS
foundation trusts’ compliance with the
Continuity of Services and governance
conditions of their licence is based on
the provision of accurate and timely
information. An inability to provide such
information, or a material misstatement
of performance or in-year financial
information, potentially represents a
breach of the governance condition and
a serious governance issue.
95. In such cases, Monitor may apply an
override to a trust’s risk rating to take
account of the scale of information
failure – i.e. how many returns were
affected and for how long – and the
drivers of such failure.

•

the background to and reasons
for the breach or potential
breach;

•

the scale and scope of the
breach;

•

what actions are envisaged and
required to rectify the breach
(and mitigate the risk of the
breach reoccurring);

•

the extent of any additional
independent advice required; and

•

if enforcement is or may become
necessary in order to rectify a licence
breach:
-

what actions are required; and

-

what the risks and possible
outcomes are of an enforcement
action.

Further information is set out in Chapter 4.

96. Where the information not disclosed
may otherwise have triggered an
investigation (see Chapter 4), Monitor
may red-rate the trust and assess
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4 Investigation
Investigation

Investigation
98.

99.

The Compliance Framework is
designed to flag potential breaches of
the Continuity of Services and
governance conditions in NHS
foundation trusts’ licences. As such it
is a trigger for consideration as to
whether there is a need for additional
information or investigation.
Where Monitor’s risk assessment
processes indicate a breach or
potential breach, Monitor will consider
the context and circumstances of the
breach(es) in question and decide
whether formal investigation is
necessary in order to:
 assess the scale and scope of the
breach; and


whether subsequent enforcement
action is likely to be required (see
Monitor’s Enforcement Guidance).

100. During the investigation process,
Monitor will generally require a greater
level of interaction with, and
information from, the trust.

Triggers for investigation
101. Monitor uses a number of triggers to
establish whether a trust should be
considered for formal investigation.
These include:
 a red governance risk rating;


a financial risk rating of 1 or 2;



reports raising significant
concerns about clinical quality,
patient safety or service
performance or investigations/
inspections by the Care Quality
Commission or another similar
body;



a failure to make the appropriate
board statements (see Appendix
C); or



other significant risks to
compliance with the Continuity of
Services and governance
conditions of the licence not
otherwise captured.
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102. Investigation is not automatic. Monitor
will initially consider whether the trigger
is such that formal investigation is
necessary before deciding to open a
formal case. In coming to this decision
Monitor will consider, among other
things:
 the information on the breach
already available via in-year
monitoring;
 the context and circumstances of
the breach; and

The investigation process
104. Investigation is designed to provide a
clear evidence base regarding a
licence breach and, if so, the need for
enforcement (see Diagram 16). The
investigation process allows Monitor to
ascertain:


the quality of governance and/or
the financial viability of the NHS
foundation trust in question;



whether the NHS foundation
trust has the capability and
resources to return to
compliance in an appropriate
timeframe; and



whether the use of Monitor’s
formal enforcement powers is
necessary.

 any other information readily
available from the trust or third
parties.
103. If, following this process, Monitor
believes the issues requires further
investigation then Monitor will open a
formal case investigation into the
potential licence breach in question.
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Monitor can provide illustrative
examples only of what it is likely
to consider potential triggers for
investigating a possible or
existing breach of the Continuity
of Services or governance
conditions of the licence. These
are set out in Diagram 15.

105. Once an NHS foundation trust is under
investigation and Monitor has opened a
case, Monitor is likely to require
additional information in order to
understand (i) the nature of the breach
and (ii) the likelihood that the trust’s
plans to rectify it will be successful.
Monitor may gather this evidence
through a number of means, including:
•

meetings with, or information
submissions from, senior
management;

•

meeting(s) with the board; and

•

where relevant, seeking the views of
third parties, e.g. the Care Quality
Commission and commissioners.

Monitor’s response to NHS foundation
trusts in breach of their Continuity of
Services licence conditions
106. Where a trust providing Commissioner
Requested Services is in financial
distress, Monitor may require the
licensee to, amongst other actions:
 make information available to
commissioners;


work with parties appointed by
Monitor to address the financial
issues; and



generally cooperate with Monitor.

107. Actions required by Monitor in such
circumstances may also include
requesting the board to commission a
report by independent advisers. This
may:
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confirm the facts indicating a risk
to Continuity of Services;



consider the monthly financial
profile of the licensee and key
risks and sensitivities;



define a set of monthly
measures that Monitor can use
to assess the licensee's return to
financial stability; and



assess the licensee's capability
to deliver a recovery plan.

Monitor’s response to NHS foundation
trusts potentially in breach of their
governance condition
108. Where Monitor has identified a potential
breach by an NHS foundation trust of its
governance condition, Monitor may
request the trust to, amongst other
actions:
 confirm the facts indicating a
potential breach of the governance
condition;


draw up a recovery plan addressing
any potential breach, including an
analysis of key risks and
sensitivities;



agree measures of progress in
addressing the issue; and



consider management and
organisational capability and any
other factors related to addressing
the issue.

deciding on regulatory action, see the
Enforcement Guidance.
Meeting investigation triggers but not in
breach of the licence
111. In cases where a trust has met the
criteria for a red governance risk rating
(see Diagram 14) but where Monitor is
satisfied the trust is not currently at risk
of being in breach of its governance
condition, Monitor will revise the trust’s
risk rating:
 where the trust’s cumulative
service performance score has
triggered the red rating for
governance, Monitor will reduce
this to amber-red; or
 where Monitor has applied a redrating override for three quarters’
successive failure of a 1.0
weighted measure, Monitor will
reduce the governance risk rating
to amber-red or, in exceptional
cases amber-green.
112. Monitor will review subsequent
performance on at least a quarterly
basis. If a trust subsequently fails to
address the issues and continues to
meet the appropriate triggers, Monitor
may open a formal investigation into
the trust at a future date.

Actual breach of the licence and use
of formal enforcement powers
109. Monitor will generally work with
licensees deemed as potentially in
breach of their licence to gather
additional information and assess what
is needed to ensure the issues are
addressed swiftly and appropriately.
110. For more information on Monitor’s
formal powers of enforcement and our
general approach to prioritising and
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Appendices

Appendix A – third
parties with roles in
relation to NHS
foundation trusts

bodies, except where persistent failures
may indicate fundamental governance
failings and a breach of the licence.

This list is indicative and not exhaustive.
Where appropriate, it is split into third
parties with a remit specific to health care,
and those with a more general remit. The
lists may change from time to time.

The Care Quality Commission registers all
care providers in England, including NHS
foundation trusts, and monitors providers’
compliance with its standards on an
ongoing basis. The Care Quality
Commission has a range of enforcement
powers available to it to address failure to
maintain compliance with these
requirements. In the case of an NHS
foundation trust failing to meet these
standards, the Care Quality Commission
will liaise with Monitor and, taking account
of their respective powers, Monitor and the
Care Quality Commission will work
together to ensure these requirements are
met.

Bodies with statutory
enforcement powers
Bodies with statutory enforcement powers
include, for example, the Health and
Safety Executive, the regulators of health
professionals such as the General Medical
Council and the fire authorities. Monitor
does not reasonably expect to be involved
in the resolution of issues covered by such

Statutory remit specific to health
care
Care Quality Commission
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Regulators of individual health
professionals

civil partnership, sexual orientation and
gender reassignment.

Currently, there are nine regulators of
individual health professionals, covering a
range of professions. They are the:

Environment Agency

(i)

General Chiropractic Council;

(ii)

General Dental Council;

(iii)

General Medical Council;

(iv)

General Optical Council;

(v)

General Osteopathic Council;

(vi)

General Pharmaceutical Council;

The Environment Agency is the leading
public body for protecting and improving
the environment in England and Wales. It
grants licences for waste management
services, including clinical waste.
Fire Authorities

(vii) Health Professions Council;

Fire Authorities are responsible for fire
fighting and fire safety and may require
NHS foundation trusts to make changes to
buildings or operations to prevent fires.

(viii) Nursing and Midwifery Council; and

Health and Safety Executive

(ix)

Pharmaceutical Society of Northern
Ireland.

Each has the power to demand the
release of information where it relates to a
hearing about the fitness to practise of a
health professional.
Some regulators may also have powers in
relation to the accreditation of courses,
education or training for health
professionals wishing to register.

General statutory remit
Charities Commission
The Charities Commission is a statutory
regulator and registrar for charities in
England and Wales.
Equality and Human Rights
Commission
The Equality and Human Rights
Commission is an independent statutory
body established to promote and monitor
human rights, and to protect, enforce and
promote equality across the nine
‘protected’ grounds – age, disability,
gender, race, religion and belief,
pregnancy and maternity, marriage and

The Health and Safety Executive is
responsible for the regulation of almost all
the risks to health and safety arising from
work activity.
Human Tissue Authority
The Human Tissue Authority (HTA) is a
regulator that licenses organisations that
store and use human tissue for, for
example, research, teaching, treatment,
and post-mortem examination and gives
approval for organ donations from living
people. The HTA, as the Competent
Authority for England and Wales for the
EU Organ Donation Directive, sets
standards for the quality and safety of
transplant organs across the UK.
Information Commissioner
The Information Commissioner oversees
and enforces compliance with the Data
Protection Act 1998 and Freedom of
Information Act 2000.
Public Accounts Committee
The Public Accounts Committee is a
parliamentary committee with the power to
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call any accounting officer of a public body
(including NHS foundation trusts) before it.
Secretary of State for Health
NHS foundation trusts are not generally
subject to direction by the Secretary of
State for Health. However, the Secretary
of State has specific duties in respect to
safety and security in connection with the
provision of high security psychiatric
services, and may issue directions which
will be applicable to NHS foundation
trusts.

Bodies with a statutory role
but no enforcement powers
Bodies that have a statutory role in setting
or monitoring compliance with health care
standards, but no direct enforcement
powers, include commissioners and
overview and scrutiny committees.

Remit specific to health care
Commissioners
Commissioners specify in detail the
delivery and performance requirements of
NHS foundation trusts, and the
responsibilities of each party, through
legally binding contracts with NHS
foundation trusts.
NHS foundation trusts are required to
meet their obligations to commissioners
under their contracts. Any disputes about
contract performance should be resolved
in discussion between commissioners and
NHS foundation trusts, or through their
dispute resolution procedures.
In addition, commissioners may designate
NHS services provided by NHS foundation
trusts as ‘Commissioner Requested
Services’. Foundation trusts’ Continuity of
Services licence conditions set out the
requirements and obligations of NHS
foundation trusts providing Commissioner

Requested Services. All services
designated as ‘mandatory services’ in
trusts’ Terms of Authorisation on 31 March
2013 will be designated as Commissioner
Requested Services from 1 April 2013.
Commissioners should raise with Monitor
serious and persistent concerns regarding
an NHS foundation trust’s unreasonable
unwillingness to attempt to agree
contracts or ability to remain compliant
with its Continuity of Services or
governance conditions. NHS foundation
trusts should similarly keep Monitor
informed where disputes or potential
disputes with commissioners may have an
impact on an NHS foundation trust’s ability
to remain compliant with the Continuity of
Services or governance licence
conditions. For further guidance on this,
refer to Monitor’s website.
Health and Wellbeing Boards
Under Act, each top tier and unitary
authority has its own Health and Wellbeing
Board. Each will be a forum for health and
social care service representatives to
collaborate to understand local needs and
agree priorities in order to address the
broader determinants of health and
wellbeing and reduce health inequalities
for their local population. Boards will take
on their statutory functions from April
2013, having operated in shadow form
during 2012/13.
Public Health England
Public Health England (PHE) is an
executive agency of the Department of
Health. It is responsible for the delivery of
improvements in public health outcomes
(incorporating functions from the Health
Protection Agency, the National Treatment
Agency for Substance Misuse, Public
Health Observatories and cancer
registries) and will work closely with local
authorities. PHE took on full
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responsibilities, budgets and powers from
April 2012 and public health budgets are
now allocated directly to local authorities
from April 2013.
NHS Blood and Transplant
NHS Blood and Transplant is a special
health authority with responsibility for
providing a range of essential health
services, including blood and tissue
related services across England and
transplant related services across the
whole of the UK.
Parliamentary and Health Service
Ombudsman
The Parliamentary and Health Service
Ombudsman investigates complaints
made by or on behalf of people who may
have suffered because of unsatisfactory
treatment or service by the NHS.
NHS Information Centre for Health and
Social Care
The Health and Social Care Information
Centre (HSCIC) collects data from a range
of health and care organisations, analyses
it and publishes it in a range of formats to
help commissioners make better decisions
about care and local providers improve
their health care services.
From April 2013 the HSCIC will be
established as a new Executive NonDepartmental Public Body (ENDPB). This
new organisation will incorporate functions
from the existing HSCIC, IT systems
delivery functions previously undertaken
by NHS Connecting for Health and
Strategic Health Authority informatics
functions.
Overview and scrutiny committees of
local authorities
The overview and scrutiny committees of
local authorities inquire into all “matters of

local concern”, including, for example,
health inequalities and access to services
in the NHS. A number of overview and
scrutiny committees, some non-local, may
take an interest in provision where NHS
foundation trusts offer a tertiary referral
service on a regional or national basis.
Local Healthwatch and Healthwatch
England
Healthwatch England is the new
independent consumer champion for
health and social care in England.
The role of Local Healthwatch is to give
local communities a voice in
commissioning health and social care.
Local Healthwatch bodies look to continue
LINks’ (Local Involvement Networks)
current role in shaping the planning and
delivery of local health and social care
services; help people make choices; and
provide an advocacy service regarding
complaints. Healthwatch England will be
able to advise the Secretary of State for
Health, the NHS Commissioning Board,
local authorities, Monitor and the Care
Quality Commission about concerns
raised by local Healthwatch bodies for
possible investigation.

General remit
Ofsted
Ofsted is the inspectorate for children and
learners in England. It is Ofsted’s job to
contribute to the provision of better
education and care through effective
inspection and regulation.
HM Inspectorate of Prisons
HM Inspectorate of Prisons for England
and Wales is an independent inspectorate
which reports on conditions for and
treatment of those in prison, young
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offender institutions and immigration
detention facilities.
National Audit Office (NAO)
The NAO is an independent body headed
by the Comptroller and Auditor General
and scrutinises public spending on behalf
of Parliament. The NAO audits the
accounts of all government departments
and agencies as well as a wide range of
other public bodies, and reports to
Parliament on the economy, efficiency and
effectiveness with which government
bodies have used public money.

Bodies with no statutory role
but a legitimate interest
Finally, there are bodies with no statutory
powers over NHS foundation trusts which
may have a legitimate interest in their
operations. Monitor expects that NHS
foundation trusts will generally cooperate
with such bodies and a failure to
cooperate may, under certain
circumstances, constitute a breach of the
governance licence condition and grounds
for action.
These bodies include nationally
recognised accreditation services, such as
Clinical Pathology Accreditation (UK) Ltd,
committees, working groups and forums
advising the Department of Health on
topics across health and social care such
as the National Specialised
Commissioning Group, some arm’s length
bodies such as the National Institute for
Health and Clinical Excellence (NICE),
and the medical Royal Colleges.
Monitor expects such bodies to influence
NHS foundation trusts through the advice
they give and NHS foundation trusts to
report to Monitor any issues raised by
such bodies that could indicate a breach
of their governance condition. Monitor will
review any reports of non-cooperation,

failure to take account of relevant advice
or serious or persistent concerns from
such third parties with the NHS foundation
trust and make its own judgment on how
to proceed. Monitor may choose to
intervene if it believes this to be
necessary.
Clinical Pathology Accreditation (UK)
Ltd
Clinical Pathology Accreditation (UK) Ltd
is a private organisation which provides a
nationally recognised accreditation service
for clinical laboratories.
Committees, working groups and
forums advising the Department of
Health on topics across health and
social care
There are about 40 groups which advise
the Department of Health on a range of
topics across health and social care. Of
these, about half may work with NHS
foundation trusts from time to time and
include: the National Specialised
Commissioning Group; and the Specialist
Advisory Committee on Antimicrobial
Resistance.
Confidential enquiries
Confidential enquiries research the way
patients are treated, to identify ways of
improving the quality of care. They publish
reports summarising key findings and
recommendations arising from the
information they gather. They aim to
identify changes in clinical practice that
will improve quality of care and ultimately
improve patients’ outcomes.
There are three enquiries, each
undertaking research in different areas:
•

The National Confidential Inquiry into
Suicide and Homicide by People with
Mental Illness examines all incidences
of suicide and homicide by people in
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contact with mental health services in
the UK. It also examines cases of
sudden death in the psychiatric inpatient population;
•

•

The Centre for Maternal and Child
Health Enquiries carries out national
confidential enquiries into
maternal and child health and a range
of other related audit and research
related activities designed to improve
maternal and child health in the UK;
and
The National Confidential Enquiry into
Patient Outcome and Death assists in
maintaining and improving standards
of medical and surgical care for the
benefit of the public by reviewing the
management of patients, undertaking
confidential surveys and research, and
publishing the results of such
activities.

Health Education England
From April 2013, HEE’s role is to provide
leadership for health education and
training in England. It will ensure that the
shape and skills of the future health and
public health workforce are fit for purpose
in the face of demographic and
technological change.
HEE has a role in ensuring that the
workforce has the right skills, behaviours
and training, and is available in the right
numbers, to support the delivery of
excellent health care and drive
improvements. HEE also supports health
care providers and clinicians taking
greater responsibility for planning and
commissioning education and training
through the development of Local
Education and Training Boards (LETBs),
which are statutory committees of HEE.

NHS Business Services Authority
The NHS Business Services Authority is
responsible for policy and operational
matters relating to prevention, detection
and investigation of fraud and corruption in
the NHS.
NHS Litigation Authority
The NHS Litigation Authority is
responsible for handling negligence claims
made against NHS bodies in England. It
helps to manage clinical risks (via the
Clinical Negligence Scheme for Trusts)
and non-clinical risks (via the Risk Pooling
Scheme for Trusts) and manages claims
and litigation for both.
Royal Colleges
Royal Colleges aim to ensure high quality
care for patients by improving standards
and influencing policy and practice in
modern health care. They set standards
for clinical practice, conduct examinations,
define and monitor education and training
programmes for their members, support
clinicians in their practice of medicine, and
advise the Government, public and the
profession on health care issues. They
include the:
•

Royal College of Anaesthetists;

•

Royal College of General
Practitioners;

•

Royal College of Midwives;

•

Royal College of Nursing;

•

Royal College of Obstetricians and
Gynaecologists;

•

Royal College of Ophthalmologists;

•

Royal College of Paediatrics and Child
Health;

•

Royal College of Pathologists;
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•

Royal College of Physicians;

•

Royal College of Psychiatrists;

•

Royal College of Radiologists;

•

Royal College of Speech and
Language Therapists; and

•

Royal College of Surgeons.

Universities and postgraduate
deaneries
NHS foundation trusts may offer
professional education or training in
conjunction with universities or other
professional bodies. The accreditation
process for such education or training may
include a requirement for inspection and
monitoring of provision.
For NHS foundation trusts with crossborder activities in Wales, the list also
includes the Welsh Assembly, local health
boards, Health Commission Wales and
Healthcare Inspectorate Wales.
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Appendix B –
Governance
indicators
Monitor uses a limited set of national
measures to assess the quality of
governance at NHS foundation trusts.
These cover acute, mental health and
ambulance measures. As set out in
Diagram 12 in Chapter 3, Monitor uses
performance against these indicators as a
component of the service performance
score used to calculate governance risk
ratings.

NHS foundation trusts failing, or in their
quarterly monitoring submissions
declaring a risk of failing, to meet these
national measures will have the relevant
weighting added to their service
performance score.
Except where otherwise stated, any trust
commissioned to provide services will be
subject to the relevant governance
indicators associated with those services.
Table 1 on page 42 sets out the
indicators, thresholds, weightings and
monitoring periods.
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Appendix B – Governance indicators
Table 1: targets and indicators with thresholds for 2013/14
Area

Indicator

Threshold
(A)

Weighting

Monitoring
Period

1

Maximum time of 18 weeks from point of referral to treatment in aggregate – admitted (B)

90%

1.0

Quarterly

2

Maximum time of 18 weeks from point of referral to treatment in aggregate – nonadmitted (B)

95%

1.0

Quarterly

3

Maximum time of 18 weeks from point of referral to treatment in aggregate – patients on
an incomplete pathway (B)

92%

1.0

Quarterly

4

A&E: maximum waiting time of four hours from arrival to admission/ transfer/ discharge
(C)

1.0

Quarterly

5

All cancers: 62-day wait for first treatment (D) from:
1.0

Quarterly

1.0

Quarterly

96%

0.5

Quarterly

all urgent referrals (cancer suspected)

93%

0.5

Quarterly

for symptomatic breast patients (cancer not initially suspected)

93%

1.0

Quarterly

6

Access
Outcomes

urgent GP referral for suspected cancer

85%

NHS Cancer Screening Service referral

90%

All cancers: 31-day wait for second or subsequent treatment (E), comprising:
Surgery

94%

anti-cancer drug treatments

98%

radiotherapy

94%

7

All cancers: 31-day wait from diagnosis to first treatment (F)

8

Cancer: two week wait from referral to date first seen (G), comprising:

9

95%

Care Programme Approach (CPA) patients (H), comprising:
receiving follow-up contact within seven days of discharge

95%

having formal review within 12 months

95%

10

Admissions to inpatients services had access to Crisis Resolution/Home Treatment teams
(I)

95%

1.0

Quarterly

11

Meeting commitment to serve new psychosis cases by early intervention teams (J)

95%

0.5

Quarterly

12

Category A call – emergency response within 8 minutes (K), comprising:
Red 1 calls

75%

0.5

Quarterly

Red 2 calls

75%

0.5

13

Category A call – ambulance vehicle arrives within 19 minutes (K)

95%

1.0

Quarterly

14

Clostridium (C.) difficile – meeting the C. difficile objective (L)

DM*

1.0

Quarterly

15

Methicillin-resistant Staphylococcus aureus (MRSA) bacteraemia – meeting the MRSA
objective (M)

DM*

1.0

Quarterly

16

Minimising mental health delayed transfers of care (N)

≤7.5%

1.0

Quarterly

17

Mental health data completeness: identifiers (O)

97%

0.5

Quarterly

18

Mental health data completeness: outcomes for patients on CPA (P)

50%

0.5

Quarterly

19

Certification against compliance with requirements regarding access to health care for
people with a learning disability (Q)

N/A

0.5

Quarterly

20

Data completeness: community services (R), comprising:
1.0

Quarterly

Referral to treatment information

50%

Referral information

50%

Treatment activity information

50%

*DM – a de minimis applies
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General Notes
A. Monitor will not utilise a general
rounding principle when considering
compliance with these targets and
standards, e.g. a performance of
94.5% will be considered as failing to
achieve a 95% target. However,
exceptional cases may be considered
on an individual basis, taking into
account issues such as low activity or
thresholds that have little or no
tolerance against the target, e.g. those
set between 99-100%. Where targets
comprise multiple thresholds, each
threshold must be individually met to
avoid incurring a score.
All indicators will be monitored on a
quarterly basis.
Unless otherwise specified, indicators
have been sourced from publicly
available definitions in the Mandate,
the Outcomes Framework and NHS
constitution.
B. 18 weeks referral to treatment:
Performance is measured on an
aggregate (rather than specialty) basis
and NHS foundation trusts are
required to meet the threshold on a
monthly basis. Consequently, any
failure in one month is considered to
be a quarterly failure for the purposes
of the Compliance Framework. Failure
in any month of a quarter following two
quarters’ failure of the same measure
represents a third successive quarter
failure and should be reported via the
exception reporting process.
Will apply to consultant-led admitted,
non-admitted and incomplete
pathways provided. While failure
against any threshold will score 1.0,
the overall impact will be capped at
2.0. The measures apply to acute
patients whether in an acute or
community setting. Where an NHS
foundation trust with existing acute
facilities acquires a community
hospital, performance will be assessed
on a combined basis.

Monitor will take account of breaches
of the referral to treatment target in the
2012/13 Compliance Framework when
considering consecutive failures of the
referral to treatment target in the
2013/14 Compliance Framework. For
example, if a trust fails the 2012/13
admitted patients target at quarter 4
and the 2013/14 admitted patients
target in quarters 1 and 2, it will be
considered to have breached for three
quarters in a row.
C. A&E 4 hours wait: Waiting time is
assessed on a provider basis,
aggregated across all sites: no activity
from off-site partner organisations
should be included. The 4-hour waiting
time indicator will apply to minor injury
units/walk in centres.
D. 62-day wait for cancer first
treatment: measured from day of
receipt of referral to treatment start
date. This includes referrals from
screening service and other
consultants. Failure against either
threshold represents a failure against
the overall target. The target will not
apply to trusts having five cases or
less in a quarter. Monitor will not
consider there to be a breach where
trusts fail individual cancer thresholds
but only report a single patient breach
over the quarter15. Will apply to any
community providers providing the
specific cancer treatment pathways.
National guidance states that for
patients referred from one provider to
another, breaches of this target are
automatically shared and treated on a
50:50 basis. These breaches may be
reallocated in full back to the referring
organisation(s) provided Monitor
receives evidence of written
agreement to do so between the
relevant providers (signed by both
Chief Executives) in place at the time
the NHS foundation trust makes its
quarterly declaration to Monitor.
In the absence of any locally-agreed
contractual arrangements, Monitor
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professional).16 Failure against either
threshold represents a failure against
the overall target. The target will not
apply to trusts having five cases or
fewer in a quarter. Monitor will not
consider there to be a breach where
trusts fail individual cancer thresholds
but only report a single patient breach
over the quarter. Will apply to any
community providers providing the
specific cancer treatment pathways.

encourages trusts to work with other
providers to reach a local system-wide
agreement on the allocation of cancer
target breaches to ensure that patients
are treated in a timely manner. Once
an agreement of this nature has been
reached, Monitor will consider applying
the terms of the agreement to
foundation trusts party to the
arrangement.
E. 31-day wait for cancer
second/subsequent treatment:
measured from cancer treatment
period start date to treatment start
date. Failure against any threshold
represents a failure against the overall
target. The target will not apply to
trusts having five cases or less in a
quarter. Monitor will not consider there
to be a breach where trusts fail
individual cancer thresholds but only
report a single patient breach over the
quarter.15 Will apply to any community
providers providing the specific cancer
treatment pathways.

H. Care Programme Approach patients:
failure against either threshold
represents a failure against the overall
target.
7-day follow up:
Numerator: the number of people
under adult mental illness specialties
on CPA who were followed up (either
by face-to-face contact or by phone
discussion) within seven days of
discharge from psychiatric inpatient
care.
Denominator: the total number of
people under adult mental illness
specialties on CPA who were
discharged from psychiatric inpatient
care.

F. 31-day wait for cancer diagnosis to
first treatment: Measured from
decision to treat to first definitive
treatment. The target will not apply to
trusts having five cases or fewer in a
quarter. Monitor will not consider there
to be a breach where trusts fail
individual cancer thresholds but only
report a single patient breach over the
quarter15. Will apply to any community
providers providing the specific cancer
treatment pathways.

All patients discharged to their place of
residence, care home, residential
accommodation, or to non-psychiatric
care must be followed up within seven
days of discharge. All efforts must be
made to follow up with the patient. It is
the responsibility of the trust that
discharged the patient to provide
follow up patient treatment. Links will
need to be established with the
receiving institution if a patient is
discharged to, for example, a care
home, to enable follow up to take
place. However, if the patient is
transferred to another psychiatric unit
to continue psychiatric care, then the
responsibility lies with the receiving
trust to follow up the patient after they

G. 2 week wait for cancer referral to
date first seen: Measured from day of
receipt of referral – existing standard
(includes referrals from general dental
practitioners and any primary care
15

i.e. if a trust has ten cancer (surgery) patients in a
quarter and one breaches the waiting time target (thus
scoring 90% vs. the 94% threshold) Monitor will generally
not consider this to be a breach. But if a trust has 20
patients and two breach the target (failing the target with
more than one breach) Monitor generally will consider this
to be a breach of the target.

16

Specific guidance and documentation concerning
cancer waiting targets can be found at
http://nww.connectingforhealth.nhs.uk/nhais/cancerwaiting
/documentation
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have been discharged. Where a
patient has been transferred to prison,
contact should be made via the prison
in-reach team.
Exemptions from both the numerator
and the denominator of the indicator
include:
(i) patients who die within seven
days of discharge;
(ii) where legal precedence has
forced the removal of a patient
from the country; or
(iii) patients discharged to another
NHS psychiatric inpatient ward.
Guidance on what should and should
not be counted when calculating the
achievement of this target can be
found on Unify2.17
For 12 month review (from Mental
Health Minimum Data Set v4-0,
MHMDS):
Numerator: the number of adults in
the denominator who have had at least
one formal review in the last 12
months.
Denominator: the total number of
adults who have received secondary
mental health services during the
reporting period (quarter) who had
spent at least 12 months on CPA (by
the end of the reporting period OR
when their time on CPA ended).
I.

17

Crisis Resolution/Home Treatment
teams: This indicator applies only to
admissions to the foundation trust’s
mental health psychiatric inpatient
care. The following cases can be
excluded:

(iii) patients recalled on Community
Treatment Orders; or
(iv) patients on leave under
Section 17 of the Mental Health
Act 1983.
The indicator applies to users of
working age (16-65) only, unless
otherwise contracted. This includes
CAMHS clients only where they have
been admitted to adult wards. An
admission has been gate-kept by a
crisis resolution team if they have
assessed the service user before
admission and if they were involved in
the decision-making process, which
resulted in admission.
For full details of the features of gatekeeping, please see Guidance
Statement on Fidelity and Best
Practice for Crisis Services on the
Department of Health’s website. As set
out in this guidance, the crisis
resolution home treatment team
should:
(i) provide a mobile 24 hour,
seven days a week response
to requests for assessments;
(ii) be actively involved in all
requests for admission: for the
avoidance of doubt, ‘actively
involved’ requires face-to-face
contact unless it can be
demonstrated that face-to-face
contact was not appropriate or
possible. For each case where
face-to-face contact is deemed
inappropriate, a declaration
that the face-to-face contact
was not the most appropriate
action from a clinical
perspective will be required;

(i) planned admissions for
psychiatric care from specialist
units;

(iii) be notified of all pending
Mental Health Act
assessments;

(ii) internal transfers of service
users between wards in a trust
and transfers from other trusts;

(iv) be assessing all these cases
before admission happens; and
(v) be central to the decision
making process in conjunction
with the rest of the
multidisciplinary team.

Unify2 is the system for reporting and sharing NHS and
social care performance information.
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J. Early intervention for new
psychosis cases: Quarterly
performance against commissioner
contract. Threshold represents a
minimum level of performance against
contract performance, rounded down.
K. Ambulance emergency response:
For patients with immediately lifethreatening conditions.
The category A8 ambulance response
time standard has been formally subdivided into Red 1 and Red 2 calls to
allow a faster response to those
patients with time critical conditions.
Monitor will differentiate between Red
1 and Red 2 Category A8 calls:




Red 1 calls are the most timecritical and cover cardiac arrest
patients who are not breathing and
do not have a pulse, and other
severe conditions such as airway
obstruction.
Red 2 calls are serious but less
immediately time-critical and cover
conditions such as stroke and fits.

Each type of category A8 call will be
assessed using the 75% threshold.
Failure against either threshold will be
considered a failure and scored
accordingly.
L. C. difficile: Will apply to any inpatient
facility with a centrally set C. difficile
objective. Where an NHS foundation
trust with existing acute facilities
acquires a community hospital, the
combined objective will be an
aggregate of the two organisations’
separate objectives. Both avoidable
and unavoidable cases of C. difficile
will be taken into account for
regulatory purposes.
Where there is no objective (i.e. if a
mental health NHS foundation trust
without a C. difficile objective acquires
a community provider without an
allocated C. difficile objective) we will
not apply a C. difficile score to the

NHS foundation trust’s governance
risk rating.
Monitor’s annual de minimis limit for
cases of C. difficile is set at 12.
However, Monitor may consider
scoring cases of <12 if the Health
Protection Agency, as part of Public
Health England, indicates multiple
outbreaks.
See Table 2 for the circumstances in
which we will score NHS foundation
trusts for breaches of the C. difficile
objective.
M. MRSA: Will apply to any inpatient
facility with a centrally set MRSA
objective. Where an NHS foundation
trust with existing acute facilities
acquires a community hospital, the
combined objective will be an
aggregate of the two organisations’
separate objectives.
Those NHS foundation trusts that are
not in the best performing quartile for
MRSA should deliver performance that
is at least in line with the MRSA
objective target figures calculated for
them by the Department of Health. We
expect those NHS foundation trusts
without a centrally calculated MRSA
objective as a result of being in the
best performing quartile to agree an
MRSA target for 2013/14 that at least
maintains existing performance.
Where there is no objective (i.e. if a
mental health NHS foundation trust
without an MRSA objective acquires a
community provider without an
allocated MRSA objective) we will not
apply an MRSA score to the NHS
foundation trust’s governance risk
rating.
Monitor’s annual de minimis limit for
cases of MRSA reflecting a
governance concern is set at 6.
See Table 2 for the circumstances in
which we will score NHS foundation
trusts for breaches of the MRSA
objective.
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Monitor will assess NHS foundation
trusts for breaches of the C. difficile
and MRSA objectives against their
objectives at each quarter using a
cumulative year-to-date trajectory as
follows:

minimising mental health delayed
transfers of care:
Numerator: the number of non-acute
patients (aged 18 and over on
admission) per day under consultant
and non-consultant-led care whose
transfer of care was delayed during
the quarter. For example, one patient
delayed for five days counts as five.

Table 2
Criteria

Will a score be
applied?

Where the number of
cases is less than or
equal to the de minimis
limit

No

If a trust exceeds the de
minimis limit, but remains
within the in-year
18
trajectory for the
national objective

No

If a trust exceeds both
the de minimis limit and
17
the in-year trajectory
for the national objective

Yes

If a trust exceeds its
national objective above
the de minimis limit

Yes (and a red
rating applied)

Denominator: the total number of
occupied bed days (consultant-led and
non-consultant-led) during the quarter.
Delayed transfers of care attributable
to social care services are included.
O. Mental health identifiers: Patient
identity data completeness metrics
(from MHMDS) to consist of:

If the Health Protection Agency, as
part of Public Health England,
indicates that the C. difficile target is
exceeded due to multiple outbreaks,
while still below the de minimis,
Monitor may apply a score.
Monitor considers it a matter of routine
reporting for trusts to report any risk to
achieving its targets, including those
relating to infection control.
N. Mental health delayed transfers of
care: For full details of the changes to
the CPA process, please see the
implementation guidance Refocusing
the Care Programme Approach on the
Department of Health’s website. For



NHS number;



Date of birth;



Postcode (normal residence);



Current gender;



Registered General Medical
Practice organisation code; and



Commissioner organisation code.

Numerator: count of valid entries for
each data item above.19
Denominator: total number of entries.
P. Outcomes for patients on CPA (from
MHMDS). Note: Monitor is assessing
the completeness of data to make
assessments of employment and
accommodation status. Thresholds in
Table 1 above reflect minimum
required levels of data completeness
in order to assess performance
against the indicators in question, not
performance itself:


Employment status:

18

Assessed at: 25% of the annual centrally-set objective
at quarter 1; 50% at quarter 2; 75% at quarter 3; and
100% at quarter 4 (all rounded to the nearest whole
number, with any ending in 0.5 rounded up). Monitor will
not accept a trust’s own internal phasing of their annual
objective or that agreed with their commissioners.

19

For details of how data items are classified as VALID
please refer to the data quality constructions available on
the Information Centre’s website:
www.ic.nhs.uk/services/mhmds/dq
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Numerator: the number of adults
in the denominator whose
employment status is known at the
time of their most recent
assessment, formal review or other
multi-disciplinary care planning
meeting, in a financial year.
Include only those whose
assessments or reviews were
carried out during the reference
period. The reference period is the
last 12 months working back from
the end of the reported quarter.
Denominator: the total number of
adults (aged 18-69) who have
received secondary mental health
services and who were on the CPA
at any point during the reported
quarter.


Accommodation status:
Numerator: the number of adults
in the denominator whose
accommodation status (i.e. settled
or non-settled accommodation) is
known at the time of their most
recent assessment, formal review
or other multi-disciplinary care
planning meeting. Include only
those whose assessments or
reviews were carried out during the
reference period. The reference
period is the last 12 months
working back from the end of the
reported quarter.
Denominator: the total number of
adults (aged 18-69) who have
received secondary mental health
services and who were on the CPA
at any point during the reported
quarter.



Having a Health of the Nation
Outcome Scales (HoNOS)
assessment in the past 12 months:
Numerator: The number of adults
in the denominator who have had
at least one HoNOS assessment in
the past 12 months.
Denominator: The total number of
adults who have received
secondary mental health services

and who were on the CPA during
the reference period.
Q. Learning disability access: Meeting
the six criteria for meeting the needs of
people with a learning disability, based
on recommendations set out in
Healthcare for All (DH, 2008):
(i) Does the NHS foundation trust
have a mechanism in place to
identify and flag patients with
learning disabilities and
protocols that ensure that
pathways of care are
reasonably adjusted to meet
the health needs of these
patients?
(ii) Does the NHS foundation trust
provide readily available and
comprehensible information to
patients with learning
disabilities about the following
criteria:


treatment options;



complaints procedures; and



appointments?

(iii) Does the NHS foundation trust
have protocols in place to
provide suitable support for
family carers who support
patients with learning
disabilities?
(iv) Does the NHS foundation trust
have protocols in place to
routinely include training on
providing health care to
patients with learning
disabilities for all staff?
(v) Does the NHS foundation trust
have protocols in place to
encourage representation of
people with learning disabilities
and their family carers?
(vi) Does the NHS foundation trust
have protocols in place to
regularly audit its practices for
patients with learning
disabilities and to demonstrate
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the findings in routine public
reports?
Note: NHS foundation trust boards are
required to certify that their trusts meet
requirements a) to f) above at the
annual plan stage and in each quarter.
Failure to do so will result in the
application of the service performance
score for this indicator.
R. Community services data
completeness: Data completeness
levels for trusts commissioned to
provide community services, using
Community Information Data Set
(CIDS) definitions, to consist of:


Referral to treatment times –
consultant-led treatment in
hospitals and Allied Healthcare
Professional-led treatments in the
community;



Community treatment activity –
referrals; and



Community treatment activity –
care contact activity.

While failure against any threshold will
score 1.0, the overall impact will be
capped at 1.0. Failure of the same
measure for three quarters will result
in a red-rating.

Numerator: all data in the
denominator actually captured by the
trust electronically (not solely CIDSspecified systems).
Denominator: all activity data
required by CIDS.
For the avoidance of doubt as to what
services/activities are within scope of
the CIDS collection and how that data
is collected, please note that:


all community providers that
receive community funding are
required to capture and produce
local extracts of CIDS data, as
defined in the relevant CIDS
Information Standards Notice
(ISN);



Monitor’s indicators are relevant for
any services that previously would
have been commissioned under
(and funded through) the
Community Services Contract.
Services previously funded through
an acute/other contract will
continue to be excluded; and



trusts that submit CIDS data
through the Secondary Uses
Service (SUS) are also required to
capture CIDS data.
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o cooperation and competition issues;
and

Appendix C Forward plans
NHS foundation trusts are required to make
the following submissions as part of their
forward plans:
•

Forward plan commentary (Appendix C1);

•

Membership report (Appendix C2);

•

Board statements on quality, finance and
governance (including risk, service
performance, compliance with the licence
and board roles, structures and capacity)
(Appendix C3); and

•

Financial projections (Appendix C5).

Appendix C1 – Forward plan commentary
Foundation trusts’ plan submissions are
expected to include an overall plan
commentary, including:


articulation of strategy over plan period
and delivery milestones;



summary of national and local factors;



summary financial commentary;



financial plans, considering:
o income;
o service developments;
o activity and costs;
o workforce; and
o capital programmes (including estates
strategy).



Clinical plans, considering:
o quality accounts; and
o measures to improve clinical quality.



Regulatory requirements, including:

o compliance with the governance
condition.


Leadership arrangements and any
succession plans over plan period.

The commentary is expected to highlight the
key initiatives in each area, with timetables for
delivery and risks and mitigating actions
included.
Appendix C2 - Membership report
The membership report should include:
 data and commentary on membership size
and movement by each public, staff and,
where appropriate, patient or service user
constituency, for the last year and
estimates for the coming year – with
reference to the table of analysis of
membership size and movements;
 an analysis of current membership of the
public constituency and comparison with
eligible membership by age, gender,
ethnicity and socio-economic groupings;
 an analysis of current membership of the
patient or service user constituency by age;
 election turnout rates by each public, staff
and, where appropriate, patient or service
user constituency;
 confirmation that all elections to the council
of governors are held in accordance with
the election rules (election results are
requested separately under the quarterly
monitoring process); and
 explanation of the membership plan for the
future, outlining steps:
o

taken in the past twelve months to
ensure a representative membership in
each constituency and evaluation of the
outcome of these steps; and
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o

planned in the next twelve months to
ensure membership of each
constituency is representative.

Strategies should make reference to the table
of analysis of current membership.

Membership size and movements
Public constituency
At year start (April 1)
New members
Members leaving
At year end (March 31)
Staff constituency

2012/13

2013/14 (estimated)

2012/13

2013/14 (estimated)

2012/13

2013/14 (estimated)

Number of members

Eligible membership

Number of members

Eligible membership

At year start (April 1)
New members
Members leaving
At year end (March 31)
Patient constituency
At year start (April 1)
New members
Members leaving
At year end (March 31)
Analysis of current membership
Public constituency
Age (years):
0-16
17-21
22 +
Ethnicity:
White
Mixed
Asian or Asian British
Black or Black British
Other
20
Socio-economic groupings :
ABC1
C2
D
E
Gender analysis
Male
Female
Patient constituency
Age (years):
0-16
17-21
22 +

20

Socio-economic data could be completed using profiling techniques (e.g. postcode) or other recognised methods. To the
extent socio-economic data is not already collected from members, it is not anticipated that NHS foundation trusts will make a
direct approach to members to collect this information
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Appendix C3 – Corporate Governance Statement 2013/14
Under NHS foundation trust condition 4 (the governance condition), boards of trusts are required to
make a corporate governance statement outlining anticipated compliance (or otherwise) with the
governance condition and risks to this.
Quality

Risks & mitigating actions

1. The board is satisfied that, to the best of its knowledge
and using its own processes and having assessed
against Monitor’s Quality Governance Framework
(supported by Care Quality Commission information, its
own information on serious incidents, patterns of
complaints, and including any further metrics it chooses
to adopt), its NHS foundation trust has, and will keep in
place, effective arrangements for the purpose of
monitoring and continually improving the quality of health
care provided to its patients.
2. The board is satisfied that plans in place are sufficient to
ensure ongoing compliance with the Care Quality
Commission’s registration requirements.
3. The board is satisfied that processes and procedures are
in place to ensure all medical practitioners providing care
on behalf of the trust have met the relevant registration
and revalidation requirements.
Finance
4. The board anticipates that the trust will continue to
maintain a financial risk rating of at least 3 over the next
21
12 months .
5. The board is satisfied that the trust shall at all times
remain a going concern, as defined by relevant
accounting standards in force from time to time.
Governance
6. The board will ensure that the trust remains at all times
compliant with its licence and has regard to the NHS
Constitution.
7. All current key risks to compliance with the trust’s licence
have been identified (raised either internally or by
external audit and assessment bodies) and addressed –
or there are appropriate action plans in place to address
the issues – in a timely manner.

21

While it is our intention to introduce new risk ratings in the Risk Assessment Framework later in 2013-14,
Boards should use the financial risk ratings as set out in this Compliance Framework and the annual plan
template for the purposes of making this statement for FY2013-14.
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8. The board has considered all likely future risks to
compliance with its licence and has reviewed appropriate
evidence regarding the level of severity, likelihood of a
breach occurring and the plans for mitigation of these
risks to ensure continued compliance.
Risks & mitigating actions
9. The necessary planning, performance management and
corporate and clinical risk management processes and
mitigation plans are in place to deliver the annual plan,
including that all audit committee recommendations
accepted by the board are implemented satisfactorily.
10. An Annual Governance Statement is in place pursuant to
the requirements of the NHS Foundation Trust Annual
Reporting Manual, and the trust is compliant with the risk
management and assurance framework requirements
that support the Statement pursuant to the most up to
date guidance from HM Treasury (www.hmtreasury.gov.uk).
11. The board is satisfied that plans in place are sufficient to
ensure: ongoing compliance with all existing targets
(after the application of thresholds) as set out in
Appendix B; and a commitment to comply with all
known targets going forwards.
12. The board is satisfied that its NHS foundation trust can
operate in an efficient, economic and effective manner.
13. The board will ensure that the trust will at all times
operate effectively within its constitution. This includes:
maintaining its register of interests, ensuring that there
are no material conflicts of interest in the board of
directors; that all board positions are filled, or plans are
in place to fill any vacancies; and that all elections to the
board of governors are held in accordance with the
election rules.
14. The board is satisfied that all executive and nonexecutive directors have the appropriate qualifications,
experience, training and skills to discharge their
functions effectively, including setting strategy,
monitoring and managing performance and risks, and
ensuring management capacity and capability.
15. The board is satisfied that: the management team has
the capacity, capability, training and experience
necessary to deliver the annual plan; and the
management structure in place is adequate to deliver the
annual plan.
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16. For an NHS foundation trust engaging in a major Joint
Venture, or Academic Health Science Centre (AHSC),
the board is satisfied that the trust has fulfilled, or
continues to fulfil, the criteria in Appendix C4.
17. The board is satisfied that plans are in place to ensure
that the trust will at all times comply with its statutory
requirements.

No supporting details are required unless compliance cannot be confirmed.
Appendix C4 – Joint Ventures and Academic Health Science Centres
For NHS foundation trusts:
(i) that are part of a major Joint Venture or AHSC; or
(ii) whose boards are considering entering into either a major Joint Venture or an AHSC
The following statement should be made:
The board is satisfied it has or continues to:
•

•
•
•

•
•

•
•
•

•

•
•

•

Risks and mitigating actions
comprise:

ensure that the partnership will not inhibit the trust from
remaining at all times compliant with the conditions of its
licence;
have appropriate governance structures in place to
maintain the decision making autonomy of the trust;
conduct an appropriate level of due diligence relating to
the partners when required;
consider implications of the partnership on the trust’s
financial risk rating having taken full account of any
contingent liabilities arising and reasonable downside
sensitivities;
consider implications of the partnership on the trust’s
governance processes;
conduct appropriate inquiry about the nature of services
provided by the partnership, especially clinical, research
and education services, and consider reputational risk;
comply with any consultation requirements;
have in place the organisational and management
capacity to deliver the benefits of the partnership;
involve senior clinicians at appropriate levels in the
decision-making process and receive assurance from
them that there are no material concerns in relation to
the partnership, including consideration of any reconfiguration of clinical, research or education services;
address any relevant legal and regulatory issues
(including any relevant to staff, intellectual property and
compliance of the partners with their own regulatory and
legal framework);
ensure appropriate commercial risks are reviewed;
ensure that the Principles and Rules for Cooperation and
Competition are considered and where appropriate the
CCP is consulted;
maintain the register of interests and no residual material
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conflicts identified; and
• engage the governors of the trust in the development of
plans and give them an opportunity to express a view on
these plans.
In addition, before entering into an accredited AHSC or other
major Joint Venture, boards of NHS foundation trusts are
required to certify that they have received external advice
from independent professional advisers with appropriate
experience and qualifications and that they have taken into
account the best practice advice in Risk Evaluation for
Investment Decisions by NHS Foundation Trusts or
comment by exception where this is not the case.

Appendix C5 – Financial projections
NHS foundation trusts are required by 31 May to submit financial projections including an income
statement, balance sheet and a cash flow statement. The templates for each NHS foundation trust,
incorporating relevant historical data, will be made available well in advance of the submission date.
The financial information submitted needs to include the most recent actual year (against plan) and
three years of projections. Furthermore, to facilitate in-year monitoring, the projections for year 1
must be on a quarterly basis (or monthly where an NHS foundation trust is on a monthly monitoring
regime). Projections for years 2 and 3 should be on an annual basis.
To reflect the differing commissioning arrangements for acute, ambulance and mental health trusts,
there are separate income and expenditure templates for each. The balance sheets and cash flow
templates are the same for each. Instructions on how NHS foundation trusts can download
templates can be found on Monitor’s website.

Annual monitoring checklist
Items covered by board statements
NHS foundation trusts are required to confirm all the board statements, as set out in Appendix C3.
No supporting details are required unless compliance cannot be confirmed.
Non-exhaustive list of items requiring exception reporting
NHS foundation trusts must provide reports for risks to compliance with the financial and
governance conditions of their licence (including in relation to all the items on the following nonexhaustive list). These reports are required only by exception, i.e. if there is an issue. A more
extensive list can be found in Diagram 8 in Chapter 2.
Finance
•

Unplanned significant reduction(s) in income or significant increase(s) in costs;

•

Failure to comply with the NHS Foundation Trust Annual Reporting Manual; and

•

Discussions with external auditors which may lead to a qualified audit report.
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Governance
•

Events suggesting material issues with governance processes and structures, e.g.:
o Removal of director(s) for abuse of office;
o Significant non-contractual dispute with an NHS body; and
o Relevant third party investigations e.g. fraud, any relevant Care Quality Commission reviews,
investigations or studies.

•

Risk of failure to maintain plans to ensure ongoing compliance with the Care Quality
Commission’s registration requirements.

In addition
•

Explanations for qualified or missing certifications for any item from list above; and

•

Breach of any licence requirement.
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Appendix D – in-year submissions
NHS foundation trusts will be required to
make the following in-year submissions on
a quarterly basis during 2012/13:
•

Quarterly financials (Appendix D1);

•

Year-to-date financials (Appendix D1);

•

Statement from the board certifying
compliance with two specific board
statements, including the underlying
data that informs them, where
appropriate (see Quarterly Monitoring
Checklist);

•

Exception reports to be provided to
Monitor at any time a relevant issue
arises (See Chapter 2); and

•

Results of any governor elections.

The final templates for each NHS
foundation trust, incorporating relevant
historical data for each quarter, will be
made available well in advance of the
submission date.
To reflect the differing commissioning
arrangements for acute, ambulance and
mental health trusts, Monitor will provide
separate income and expenditure
templates for each.

NHS foundation trusts yet to publish their
first annual report as a foundation trust
should use the forms on our website to
inform Monitor of any changes in the board
of directors or council of governors. Once a
trust has published its first annual report as
an NHS foundation trust, Monitor will no
longer list members of the board of
directors and council of governors on its
website and will point to the trust’s site for
members of the public to find this
information. These submissions are
described in the following sections of this
Appendix.
Appendix D1 – Quarterly and year-todate financials
NHS foundation trusts are required to
submit their actual quarterly financials, with
commentary throughout the year as
described in Chapter 2.
In addition, trusts will submit information on
the indicators of forward financial risk (see
Diagram 9).
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Quarterly monitoring checklist
Items covered by board statements
NHS foundation trusts are required to confirm the following board statements, as set out in
Appendix C3. No supporting details are required unless compliance cannot be confirmed.
For finance that:
The board anticipates that the trust will continue to maintain a financial risk rating of at least 3 over
the next 12 months.
For governance that:
The board is satisfied that plans in place are sufficient to ensure: ongoing compliance with all
existing targets (after the application of thresholds) as set out in Appendix B; and a commitment to
comply with all known targets going forwards.
Non-exhaustive list of items requiring
exception reporting
NHS foundation trusts must provide reports
for risks to compliance with the financial and
governance licence conditions (including in
relation to all the items on the following nonexhaustive list). These reports are required
only by exception, i.e. if there is an issue. A
more extensive list can be found in Diagram 8
in Chapter 2.

Governance
•

Events suggesting material issues with
governance processes and structures,
e.g.:
o Removal of director(s) for abuse of
office;
o Significant non-contractual dispute with
an NHS body; and

Finance

o Relevant third party investigations e.g.
fraud, any relevant Care Quality
Commission reviews, investigations or
studies.

•

Unplanned significant reduction(s) in
income or significant increase(s) in costs;

•

Failure to comply with the NHS
Foundation Trust Annual Reporting
Manual; and

•

Discussions with external auditors which
may lead to a qualified audit report.

In addition

•

•

Risk of failure to maintain plans to ensure
ongoing compliance with the Care Quality
Commission’s registration requirements.
Explanations for qualified or missing
certifications for any item from list above.

58

Appendix E – Monitor’s Quality Governance
Framework
Quality governance is the combination of
structures and processes at and below
board level to lead on trust-wide quality
performance including:
 ensuring required standards are
achieved;
 investigating and taking action on substandard performance;

 identifying and managing risks to

quality of care.
Diagram 17 lists the four areas
and ten questions underpinning
Monitor’s Quality Governance
Framework, while samples of
good practice in each are set out
in the diagrams below.

 planning and driving continuous
improvement;
 identifying, sharing and ensuring
delivery of best-practice; and
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Strategy
1A: Does quality
drive the trust’s
strategy?

1B: Is the board
sufficiently
aware of
potential
risks to quality?

Example good practice:
Quality is embedded in the trust’s overall strategy:
 The trust’s strategy comprises a small number of ambitious trust-wide quality
goals covering safety, clinical outcomes and patient experience which drive year
on year improvement.
 Quality goals reflect local as well as national priorities, reflecting what is relevant
to patients and staff.
 Quality goals are selected to have the highest possible impact across the overall
trust.
 Wherever possible, quality goals are specific, measurable and time-bound.
 Overall trust-wide quality goals link directly to goals in divisions/services (which
will be tailored to the specific service).
 There is a clear action plan for achieving the quality goals, with designated lead
and timeframes.
Applicants are able to demonstrate that the quality goals are effectively
communicated and well-understood across the trust and the community it serves.
The board regularly tracks performance relative to quality goals.
The board regularly assesses and understands current and future risks to quality and
is taking steps to address them.
The board regularly reviews quality risks in an up-to-date risk register.
The board risk register is supported and fed by quality issues captured in
directorate/service risk registers.
The risk register covers potential future external risks to quality (e.g. new
techniques/technologies, competitive landscape, demographics, policy change,
funding, regulatory landscape) as well as internal risks.
There is clear evidence of action to mitigate risks to quality.
Proposed initiatives are rated according to their potential impact on quality (e.g.
clinical staff cuts would likely receive a high risk assessment).
Initiatives with significant potential to impact quality are supported by a detailed
assessment that could include:
 ‘Bottom-up’ analysis of where waste exists in current processes and how it can be
reduced without impacting quality (e.g. Lean).
 Internal and external benchmarking of relevant operational efficiency metrics (of
which nurse/bed ratio, average length of stay, bed occupancy, bed density and
doctors/bed are examples which can be markers of quality).
 Historical evidence illustrating prior experience in making operational changes
without negatively impacting quality (e.g. impact of previous changes to nurse/bed
ratio on patient complaints).
The board is assured that initiatives have been assessed for quality.
All initiatives are accepted and understood by clinicians.
There is clear subsequent ownership (e.g. relevant clinical director).
There is an appropriate mechanism in place for capturing front-line staff concerns,
including a defined whistleblower policy.
Initiatives’ impact on quality is monitored on an ongoing basis (post-implementation).
Key measures of quality and early warning indicators identified for each initiative.
Quality measures monitored before and after implementation.
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Capabilities and
Culture
2A: Does the
board have the
necessary
leadership and
skills and
knowledge to
ensure delivery
of the quality
agenda?

2B: Does the
board promote a
quality-focused
culture
throughout the
Trust?

Mitigating action taken where necessary.
Example good practice:
The board is assured that quality governance is subject to rigorous challenge,
including full NED engagement and review (either through participation in Audit
Committee or relevant quality-focused committees and sub-committees).
The capabilities required in relation to delivering good quality governance are
reflected in the make-up of the board.
Board members are able to:
 Describe the trust’s top three quality-related priorities.
 Identify well- and poor-performing services in relation to quality, and actions the
trust is taking to address them.
 Explain how it uses external benchmarks to assess quality in the organisation
(e.g. adherence to NICE guidelines, recognised Royal College or Faculty
measures).
 Understand the purpose of each metric they review, be able to interpret them and
draw conclusions from them.
 Be clear about basic processes and structures of quality governance.
 Feel they have the information and confidence to challenge data.
 Be clear about when it is necessary to seek external assurances on quality e.g.
how and when it will access independent advice on clinical matters.
Applicants are able to give specific examples of when the board has had a significant
impact on improving quality performance (e.g. must provide evidence of the board’s
role in leading on quality).
The board conducts regular self-assessments to test its skills and capabilities; and
has a succession plan to ensure they are maintained.
Board members have attended training sessions covering the core elements of
quality governance and continuous improvement.
The board takes an active leadership role on quality.
The board takes a proactive approach to improving quality (e.g. it actively seeks to
apply lessons learnt in other trusts and external organisations).
The board regularly commits resources (time and money) to delivering quality
initiatives.
The board is actively engaged in the delivery of quality improvement initiatives (e.g.
some initiatives led personally by board members).
The board encourages staff empowerment on quality.
Staff are encouraged to participate in quality/continuous improvement training and
development.
Staff feel comfortable reporting harm and errors (these are seen as the basis for
learning, rather than punishment).
Staff are entrusted with delivering the quality improvement initiatives they have
identified (and held to account for delivery).
Internal communications (e.g. monthly newsletter, intranet, notice boards) regularly
feature articles on quality.
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Structures and
Processes
3A: Are there
clear roles and
accountabilities
in relation to
quality
governance?

3B: Are there
clearly defined,
well understood
processes for
escalating and
resolving issues
and managing
performance?

Example good practice:
Each and every board member understand their ultimate accountability for quality.
There is a clear organisation structure that cascades responsibility for delivering
quality performance from ‘board to ward to board’ (and there are specified owners inpost and actively fulfilling their responsibilities).
Quality is a core part of main board meetings, both as a standing agenda item and
as an integrated element of all major discussions and decisions.
Quality performance is discussed in more detail each month by a quality-focused
board sub-committee with a stable, regularly attending membership.
Boards are clear about the processes for escalating quality performance issues to
the board:
 Processes are documented.
 There are agreed rules determining which issues should be escalated. These
rules cover, among other issues, escalation of serious untoward incidents and
complaints.
Robust action plans are put in place to address quality performance issues (e.g.
including issues arising from serious untoward incidents and complaints). With
actions having:
 Designated owners and time frames.
 Regular follow-ups at subsequent board meetings.
Lessons from quality performance issues are well-documented and shared across
the trust on a regular, timely basis, leading to rapid implementation at scale of goodpractice.
There is a well-functioning, impactful clinical and internal audit process in relation to
quality governance, with clear evidence of action to resolve audit concerns:
 Continuous rolling programme that measures and improves quality.
 Action plans completed from audit.
 Re-audits undertaken to assess improvement.
A whistleblower/error reporting process is defined and communicated to staff; and
staff are prepared if necessary to blow the whistle.
There is a performance management system with clinical governance policies for
addressing under-performance and recognising and incentivising good performance
at individual, team and service line levels.
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3C: Does the
board actively
engage patients,
staff and other
key
stakeholders on
quality?

Quality outcomes are made public (and accessible) regularly, and include objective
coverage of both good and bad performance.
The Board actively engages patients on quality, e.g.:
 Patient feedback is actively solicited, made easy to give and based on validated
tools.
 Patient views are proactively sought during the design of new pathways and
processes.
 All patient feedback is reviewed on an ongoing basis, with summary reports
reviewed regularly and intelligently by the Board.
 The board regularly reviews and interrogates complaints and serious untoward
incident data.
 The board uses a range of approaches to ‘bring patients into the board room’
(e.g. face-to-face discussions, video diaries, ward rounds, patient shadowing).
The board actively engages staff on quality, e.g.:
 Staff are encouraged to provide feedback on an ongoing basis, as well as through
specific mechanisms (e.g. monthly ‘temperature gauge’ plus annual staff survey).
 All staff feedback is reviewed on an ongoing basis with summary reports
reviewed regularly and intelligently by the board.
The board actively engages all other key stakeholders on quality, e.g.:
 Quality performance is clearly communicated to commissioners to enable them to
make educated decisions.
 Feedback from PALS and Healthwatch is considered.
 For care pathways involving GP and community care, discussions are held with
all providers to identify potential issues and ensure overall quality along the
pathway.
The board is clear about Governors’ involvement in quality governance.
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Measurement
4A: Is
appropriate
quality
information
being analysed
and challenged?

4B: Is the board
assured of the
robustness
of the quality
information?

Example good practice:
The board reviews a monthly ‘dashboard’ of the most important metrics. Good
practice dashboards include:
 Key relevant national priority indicators and regulatory requirements.
 Selection of other metrics covering safety, clinical effectiveness and patient
experience (at least 3 each).
 Selected ‘advance warning’ indicators.
 Adverse event reports/serious untoward incident reports/patterns of complaints.
 Measures of instances of harm (e.g. Global Trigger Tool).
 Monitor’s risk ratings (with risks to future scores highlighted).
 Where possible/appropriate, percentage compliance to agreed best-practice
pathways.
 Qualitative descriptions and commentary to back up quantitative information.
The board is able to justify the selected metrics as being:
 Linked to trust’s overall strategy and priorities.
 Covering all of the trust’s major focus areas.
 The best available ones to use.
 Useful to review.
The board dashboard is backed up by a ‘pyramid’ of more granular reports reviewed
by sub-committees, divisional leads and individual service lines.
Quality information is analysed and challenged at the individual consultant level.
The board dashboard is frequently reviewed and updated to maximise effectiveness
of decisions; and in areas lacking useful metrics, the board commits time and
resources to developing new metrics.
There are clearly documented, robust controls to assure ongoing information
accuracy, validity and comprehensiveness:
 Each directorate/service has a well-documented, well-functioning process for
clinical governance that assures the board of the quality of its data.
 Clinical audit programme is driven by national audits, with processes for initiating
additional audits as a result of identification of local risks (e.g. incidents).
 Electronic systems are used where possible, generating reliable reports with
minimal ongoing effort.
 Information can be traced to source and is signed-off by owners.
There is clear evidence of action to resolve audit concerns:
 Action plans are completed from audit (and subject to regular follow-up reviews).
 Re-audits are undertaken to assess performance improvement.
There are no major concerns with coding accuracy performance.
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4C: Is quality
information
being used
effectively?

Information in Quality Reports is displayed clearly and consistently.
Information is compared with target levels of performance (in conjunction with a
R/A/G rating), historic own performance and external benchmarks (where available
and helpful).
Information being reviewed must be the most recent available, and recent enough to
be relevant.
‘On demand’ data is available for the highest priority metrics.
Information is ‘humanised’/personalised where possible (e.g. unexpected deaths
shown as an absolute number, not embedded in a mortality rate).
Trust is able to demonstrate how reviewing information has resulted in actions which
have successfully improved quality performance.
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Appendix F –
Transactions
As part of its overall assessment of NHS
foundation trusts’ compliance with their
Continuity of Services and governance
conditions, Monitor will consider the impact
of transactions involving NHS foundation
trusts. Monitor will take a proportionate
approach, with the transaction’s size and
scope determining the degree of analysis
Monitor will seek to undertake. Monitor’s
approach to transactions involving NHS
foundation trusts is twofold:
1. Statutory transactions
Under Act, Monitor has a statutory role in
approving:
• Mergers of NHS foundation trusts;
• Acquisitions by an NHS foundation trust
of an NHS trust or another foundation
trust;
• Separations of NHS foundation trusts
into two or more NHS foundation trusts;
and

2. Other transactions
In addition to these statutory transactions
Monitor will also assess other transactions
to determine whether they are likely to
represent a risk to compliance with the
Continuity of Services or NHS foundation
trust governance conditions.
Such transactions include:
 projects funded through private finance
initiatives (PFI); 22
 contracts to provide services; 23
 other acquisitions, investments or
divestments; and
 changes in indemnity arrangements.
exceeding the thresholds shown in
Diagram 18.
Monitor will, for ‘significant’24 transactions,
consider the transaction’s impact on the
NHS foundation trust’s risk ratings and
communicate this to trust boards.
Where, in Monitor’s view, a transaction
represents a substantial level of risk to
compliance with the trust’s Continuity of
Services or governance conditions, Monitor
will consider whether the use of its powers
are necessary to mitigate that risk.

• Dissolutions of NHS foundation trusts;
Reporting transactions to Monitor
where it is satisfied that trust(s) have taken
the necessary preparatory steps.
Trusts undertaking these transactions are
required under Act to carry out a number of
procedural actions (e.g. receiving the
approval of a majority of governors) set out
on page 73.
NHS foundation trusts should, before
undertaking these procedural actions,
follow the guidance set out in this
Appendix in order for Monitor to be
satisfied that the trust has completed
the necessary preparatory steps
required for formal approval of the
transaction.

The board will need to determine when
transactions – statutory or otherwise should be reported to Monitor as well as
the information required.

22

Including the refinancing of PFIs exceeding the threshold
in Diagram 19.

23

These may or may not involve a transfer of assets but will
be treated as an investment for these purposes.

24

As defined in Diagram 19. This is not to be confused with
significant transactions as set out in NHS foundation trust
constitutions.
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Even where a proposed transaction does
not trigger the reporting requirements for
investments or divestments set out below,
boards are encouraged to take account of
the best practice advice described in Risk
Evaluation for Investment Decisions by
NHS Foundation Trusts (“REID”) when
evaluating the processes which they
should undertake to ensure that
reputational and financial risks are fully
understood and governance obligations
met. The types of transactions covered in
REID include significant capital
expenditure, acquisitions, joint ventures,
equity stakes, major property transactions,
mergers and alliances. The financing of
such transactions may be through retained
surpluses, equity, debt, sale and leaseback
transactions, PFI and other financial
instruments.
The timing for reporting major investments

is also set out in REID. Boards should
inform Monitor once they have completed
their detailed review and before committing
to an investment or divestment. When
contemplating major investments or
divestments, NHS foundation trusts may
wish to inform Monitor prior to proceeding
to the detailed review stage.
Based on their scale relative to the NHS
foundation trust, major investments or
divestments are categorised between
‘material’ and ‘significant’ transactions. The
relevant thresholds are set out in Diagram
19:
• for acquisitions and divestments of
assets or businesses, data from the last
year’s audited accounts should be used;
• for capital investments, the investment
may be made over a number of years,
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with revenue attributable to the
investment potentially only being
achieved in future years. For the asset
ratio, estimated capital spend will be
compared with the audited asset values,
and for income ratio the full year impact
of projected revenue from the
investment will be compared with
projected foundation trust revenue in
that year; and
• Where a foundation trust chooses to
cease membership of the NHS Litigation
Authority’s various schemes, including
CNST, and enters into alternative
indemnity arrangements, and this
affects the capital (taxpayers’ equity) on
the trust’s balance sheet, this may
trigger a transaction review according to
the thresholds set out in Diagrams 18
and 19.

In addition:
• for any other transaction types, the data
used for the transaction classification
will be considered on a case-by-case
basis. Foundation trusts should seek
guidance from Monitor if there is any
uncertainty;
• where there has been a material or
significant transaction since the date of
the last audited accounts, we will
consider the data used for the
transaction classification on a case-bycase basis; and
• in the case of an acquisition where there
has been a material change in the
financial position of either the foundation
trust or the business being acquired
since the last accounts date, and the
ratio at that time is not considered
representative of the contribution of the
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acquired business to the foundation
trust, Monitor may, following discussions
with the foundation trust, choose to
recalculate the ratios on a pro-forma
basis using current or future year data.
In all cases Monitor may, following
discussions with the foundation trust,
choose to recalculate the ratios using data
from future years where we reasonably
consider this to be an appropriate measure
of the relative size of the transaction.
Material and significant transactions
The distinction between ‘material’ and
‘significant’ transactions, the two
categories of major investments or
divestments, determines both the extent of
information Monitor may request and how
Monitor uses the information to assess the
risk to compliance with the governance and
Continuity of Services licence conditions.
Material investments and divestments
Where a major investment (including
contracts) or divestment is deemed to be
‘material’, based on the thresholds in
Diagram 19, Monitor will, as part of its
overall assessment of financial risk and
governance, request evidence that the
board is satisfied that it has:
• conducted an appropriate level of
financial and market due diligence
relating to the proposed investment or
divestment;
• considered the implications of the
proposed investment or divestment on
the resulting entity’s financial risk rating,
having taken full account of reasonable
downside sensitivities;
• conducted appropriate inquiry about the
probity of any partners involved in the
proposed investment or divestment,
taking into account the nature of the

services provided and likely reputational
risk;
• conducted an appropriate assessment
of the nature of services being
undertaken as a result of the investment
or divestment and any implications for
reputational risk arising from these;
• received appropriate external advice
from independent professional advisers
with relevant experience and
qualifications;
• taken into account the best practice
advice in REID or commented by
exception where this is not the case;
• resolved any accounting issues relating
to the investment or divestment and its
proposed treatment;
• addressed any legal issues associated
with the transfer of staff (either via an
acquisition, divestment or fixed term
contract);
• complied with any consultation
requirements;
• established the organisational and
management capacity and skills to
deliver the planned benefits of the
proposed investment or divestment;
• involved senior clinicians at the
appropriate level in the decision-making
process and received confirmation from
them that there are no material clinical
concerns in proceeding with the
investment or divestment, including
consideration of the subsequent
configuration of clinical services;
• in the case of a contract of a specified
period, ensured appropriate legal
protection in relation to staff, including
on termination of the contract;
• ensured relevant commercial risks are
understood;
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• at the time of the acquisition, a
Corporate Governance Statement (see
Appendix C3) for the acquirer; and
• at the time of the acquisition, a Board
Statement that plans are in place to be
able to make the Corporate Governance
Statement (see Appendix C3) in the
new organisation within 6 months.
This should take place prior to financial
and legal closure. In addition:
• within 6 months of the transaction, the
new organisation should make a revised
Corporate Governance Statement (see
Appendix C3) for the new organisation.
The board will also need to consider and
certify that it has satisfied itself that a
proposed ‘material’ investment or
divestment will meet the requirements of
the PRCC.
If the board is not able to certify to Monitor
that it is satisfied that the above matters
have been addressed, or provide material
on request it should explain why. Monitor
will consider this in assessing the risk
associated with the transaction.
Diversification
Where trusts undertake material
transactions representing substantial
diversification, Monitor will regard this as a
‘significant’ transaction for the purposes of
quality governance assurance – see below.
Significant investments and
divestments
Where a major investment (including
contracts) or divestment is deemed to be
‘significant’, NHS foundation trusts should,
in addition to the evidence requested for a
‘material’ transaction, provide Monitor with
a greater degree of assurance regarding
the risk to Continuity of Services or
governance.

This should be at the Final Business Case
stage. As part of this more detailed review
phase, Monitor may request financial and
other information to in order to undertake a
full risk evaluation of the resulting business
following completion of the transaction.
The purpose of the risk evaluation process
is to consider how the proposed
investment or divestment may affect the
risk profile of the NHS foundation trust.
This will inform Monitor whether any
change should be reflected in the
published financial or governance risk
rating.
Monitor may also request evidence from
the board of the strategy behind its
proposed investment or divestment and
other matters which may reflect on the
governance of the NHS foundation trust.
On completion of the risk assessment,
where the indicative financial risk rating is
less than 3 or the governance risk rating is
likely to be amber-red or red, Monitor will
provide details of the risks identified. In
these circumstances Monitor would not
expect a board to enter into a binding
contract without having first satisfied itself
and Monitor that these risks can be
mitigated.
Financial and quality governance
assurances for ‘significant’ transactions
In the case of a ‘significant’ transaction
Monitor may, on a case-by-case basis,
seek additional evidence concerning the
assurance the board has received in
relation to the transaction. This may
include any or all of the following:
- a post-transaction integration plans,
- a working capital board memorandum
prepared in relation to the transaction
- external reports from independent
accountants to report on these.
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- financial reporting procedures board
memorandum and external independent
advice on this.
The information requested by Monitor will
take into account the specific risks of the
investment or divestment proposed. Lack
of any or all of the information requested is
likely to have a bearing on Monitor’s view
of the degree of risk the transaction
represents.
In addition to the above, Monitor may also
request evidence from trusts undertaking
‘significant’ transactions that they have:
1.

2.

prepared plans for applying
appropriate quality governance
arrangements across the new
organisation; and
received external assurance, in the
form of an independent opinion, on the
trust’s post-transaction quality
governance arrangements.

1 and 2 above may also apply to trusts
undertaking material transactions
displaying substantial diversification (see
above).
Transactions involving NHS foundation
trusts meeting investigation triggers
Monitor may vary its approach to
calculating risk ratings for transactions
where there is a risk that the NHS
foundation trust is in breach of its
governance or Continuity of Services
licence conditions.
Where an NHS foundation trust has met
one of Monitor’s investigation triggers, and
Monitor is currently considering whether to
investigate formally, or is formally
investigating that trust, Monitor may:
 for material transactions, postpone
receipt of trust certifications concerning
the transaction in question; and

 for significant transactions, postpone
assigning a risk-rating to the transaction
until Monitor has determined whether the
trust is, or is not, in breach of the
governance or Continuity of Services
conditions of its licence and whether
regulatory action is necessary.
Transactions involving NHS foundation
trusts in breach of the Continuity of
Services or governance conditions of
their licence
Where an NHS foundation trust is in
breach of the Continuity of Services or
governance conditions of their licence,
Monitor will consider any material
transaction as a significant transaction and
consequently apply an associated risk
rating. In assessing the risk associated
with the transaction and any subsequent
regulatory action, we will consider the
prospects of the trust returning to
compliance.
Investment adjustments
In order not to discourage NHS foundation
trusts from undertaking transactions with
short-term negative implications for
Monitor’s risk ratings, NHS foundation
trusts may apply for investment
adjustments.
An investment adjustment will be
considered by Monitor on a case-by-case
basis and may apply only in the following
circumstances:
•

written application is made by the
NHS foundation trust to Monitor
requesting an investment adjustment
and providing supporting information;
and

•

the relevant investment is a major
investment.
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Financial risk rating adjustments
For financial risk rating adjustments, trusts
are required to provide evidence that:
•

risks and potential rewards, and their
likely timing, are demonstrated in
accordance with REID; and

•

the NHS foundation trust’s plan
supporting the investment identifies
the potential risk adjusted costs and
returns over the period of the
investment.

In assessing a potential investment
adjustment, Monitor may require a
presentation from the NHS foundation trust
setting out the basis on which it considers
it appropriate, including detailed analysis of
cash flows and associated risks.

Monitor will generally not provide a
transaction adjustment related to risks
triggered by Care Quality Commission
concerns.
For further information, see Investment
adjustments: Guidance for NHS
Foundation Trusts.
Joint ventures
NHS foundation trusts entering into major
joint ventures, including AHSCs, that meet
any of the triggers set out below are
required to:
•

as part of the annual plan each year,
certify anticipated continued
compliance with the requirements set
out in Appendix C4; and

•

by exception, to notify Monitor where
an NHS foundation trust ceases to
comply with the requirements set out in
Appendix C4.

Governance risk rating adjustments
Trusts seeking such an adjustment based
on a revised performance threshold
should, in the first instance, submit to
Monitor, alongside the standard
requirements for a transaction:


a proposed threshold trajectory for
each governance indicator for the
acquired business by quarter,
returning to the target threshold within
13 months;



a proposed threshold trajectory for
each indicator which the trust should
be scored across the combined
business, rather than separately; and



The relevant triggers are:


‘Control’ i.e.: where a separate
decision making body has influence
over the development and/or delivery
of an NHS foundation trust’s strategy.
Where the separate decision-making
body is a legal entity, influence would
normally be defined as at least 20%
ownership.



‘Financial conditions’: where an NHS
foundation trust’s:
-

assets within the vehicle are greater
than 10% of its total assets (per the
most recent quarterly monitoring
submission); or

-

share of income or expenditure
from the partnership exceeds 10%
of the foundation trust’s total
income or expenditure respectively
in any full financial year.

a rationale for the thresholds above.

Monitor will investigate the rationale before
agreeing to any trajectory.
In addition, trusts seeking post-transaction
NHS Litigation Authority CNST levels
should indicate the proposed timeline and
plans to achieve a CNST level of 1.0.



Legal arrangement – for ‘accredited’
AHSCs only, where an NHS
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foundation trust enters into a legal
agreement establishing the legal
arrangement of the partnership.

Acquisitions:

Statutory transactions: other
requirements

An application by an NHS foundation trust
for the acquisition of another foundation
trust or NHS trust must be accompanied
by:

NHS foundation trusts undertaking a
statutory transaction are required under the
Act to follow a number of procedural steps.
These steps should be carried out after
completing any applicable processes of
assurance and risk assessment as
specified elsewhere in this Appendix.

- evidence of approval of the transaction by
a majority of the governors of both NHS
foundation trusts (or, in the case of an
NHS trust, the support of the Secretary of
State); and
- the constitution of the proposed new
organisation following the transaction.

Mergers:

Dissolutions:

An application by two NHS foundation
trusts, or an NHS foundation trust and an
NHS trust, for a merger must be
accompanied by:

An application by an NHS foundation trust
for its dissolution must be accompanied by
evidence of approval of a majority of
governors of the NHS foundation trust.
Monitor will grant the application if it is
satisfied that, in addition to the necessary
preparatory steps having been completed,
the trust has no liabilities.

- evidence of approval by a majority of
governors of both NHS foundation trusts
(in the case of an NHS Trust, the support
of the Secretary of State);
- details of the property and liabilities being
transferred; and
- the constitution of the proposed new
organisation following the transaction.

Separations:
An application by an NHS foundation trust
for its separation into two or more new
foundation trusts must be accompanied by:
- evidence of approval of a majority of
governors of the NHS foundation trust;
- specification of the property and liabilities
proposed to be transferred to each new
organisation; and
- the constitutions for each proposed new
organisation.
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