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RR/App 46/2021
(Agenda item 23(e))


MINUTES of the Mental Health Act Committee meeting held on Tuesday 27 April 2020 at 0900 hrs via Microsoft Teams

	Present:

	Sir John Allison (JA) (Chairman)
	Non-Executive Director

	Mark Hancock (MH)
	Medical Director

	Kerry Rogers (KR)
	Director of Corporate Affairs & Company Secretary

	Mark Underwood (MU)
	Head of Information Governance

	Steven McCourt (SMc)
	Lead for CQC Standards & Quality

	Aroop Mozumder (AM)
	Non-Executive Director

	Mary Buckman (MB)
	Associate Director of Social Care

	Britta Klinck (BK)
	Deputy Director of Nursing

	Hannah Wright (HW)
	Temporary Risk Manager

	
	

	In attendance:

	Nicola Larkam minutes
	Executive PA

	Mike Hobbs
	Governor

	
	

	Apologies:

	
	



	Item
	Discussion

	Action

	1.

a.

	Welcome and Apologies for Absence 

The Chairman welcomed Britta Klinck, deputising for Marie Crofts, and Mike Hobbs, Lead Governor.  

	

	2.

a.

	Minutes of previous meeting 

The Minutes of the previous meeting were accepted as a true and accurate record, subject to minor textual amendments recorded below.

	




	3.

a.




b.

c.


d.



e.

f.


	Matters arising 

Item 3d. Admissions and discharges during COVID.  AM confirmed he had discussed the issue of admissions and discharges during COVID with MU, MH and SMc and was satisfied this was well covered in other forums.  Action closed.

Item 3e. The extra word ‘training’ had been removed from this paragraph.  

Item 3e.  MHA Training.  JA confirmed that he and KR had completed this training.  Action closed.
 
Item 6h.  Signposting for Mental Health Patients.  A question of what we do in our Trust compared to other Trusts for our LD patients in terms of easy read documents, signposting etc was raised.  This had yet to be addressed.

Item 7e.  The word “he” had been added before “reassured”.  

Item 10.  MCA & DoLS Update.  The question of resourcing the change from DOLS to LPS was raised. MB advised that there were further delays with LPS, and funding would be provided when the scheme was implemented. We were currently unable to move forward as there was no clarity on timescales.  

	












	4.

a.





b.



c.









d.







e.



	COVID Impact & Recovery (including ‘Devon Ruling’ summary) 

MH confirmed that the recent ‘Devon Ruling’ stated that any detentions that had been undertaken remotely, or indeed any such renewal of a detention, was invalid or likely to be invalid if it were to go to court in the future.  This position had been confirmed by legal advice.  Based on this, clinicians had been advised that all affected patients should be discharged. 

Where clinical risk was involved this was managed. If necessary, patients under section were re-detained, but all patients under CTO were discharged and there had been no reports of adverse consequences. 

AM asked whether patients found to have been detained ‘illegally’ under this ruling were persuaded to stay for the benefit of continued treatment or whether some had elected to take the discharge because they could no longer be legally detained. MH confirmed there were a handful of inpatients who were re-detained if deemed necessary. However, the majority were CTO patients and there really was no other option than to discharge them.  The bottom line was there was no persuasion. The focus now would be about those patients continuing their medication and staying in touch with Mental Health Services.

JA enquired whether, based on this experience, we could be a littler braver in terms of releasing people from CTO? MH felt this was a good question; he drew attention to quite high numbers on both S17 long term leave and CTO. Possibly the framework of the CTO, despite its limited powers, led some patients simply to accept that they should carry on taking their medication and seeing their team.  It did raise a question of whether quite so many patients needed to be on CTOs.    

BK felt there could be an opportunity here to utilise the researchers in OHI to track this and see if there is any learning to be taken from this experience. BK offered to make enquiries with OHI and this suggestion was welcomed.  

	































BK

	5.

a.

b.

























c.

d.







e.









f.




g.







h.

	Mental Health Benchmarking 

MH presented the Benchmarking Paper circulated with the agenda.

He averred that the paper contained no new information. It was consistent with benchmarking information received a couple of years ago.  Most interesting were the areas where we are a considerable outlier. MH offered the following commentary:
· Acute beds per 100,000 – we are very much in the lower quarter of that, which is something we know 
· The number of admissions per 100,00 was very low, which could be seen as a good thing.  Most clinicians would admit a lot earlier if we had beds, but we do not have beds. Therefore we end up admitting patients as an emergency
· Mean length of stay – we are at the wrong end with one of the highest lengths of stay in the South East. Arguably this was related to late admissions, with patients very unwell. 
· Length of stay profiling was interesting.  We are one of the highest, with 90+ days.  It would be interesting to see what Solent do, with only 2% of patients staying for 90+ days.  
· In use of the MHA we are a significant outlier – consistent with what clinicians would say.
· Bed occupancy levels – slightly lower than average – could be a COVID function as we have kept beds open.
· Bank and agency spend - we are 2nd highest Trust.  
· On caseloads MH suggested the data was unreliable. Taken at face value, it seems that we have very low contacts and this does not reflect the pressure the teams talk about.

In discussion, the following points were made:

BK observed that “Get it Right First Time” philosophy would favour early admission leading to early discharge with social support, which was the opposite of our current approach. She added that, since this data was collected, we had done a great deal of work to change the balance in favour of earlier intervention and now our length of stay was more down to the average, for example it was now to 32 days in Oxford.  We needed to continue this work to enable us to stay at this figure.

AM, observing that we and Solent seem to be at opposite ends of the spectrum in a lot of areas, wondered whether it would be worth talking to them and finding out why our approaches were so different. There could be a happy balance in the middle.  He also noted that we seemed to be using the Mental Health Act a lot more than other trusts.  Why was this?  Was it just that we leave things to crisis due to bed limitations etc, or is there more to it than that? MH responded that the reality was that when we admit people it is likely to be under the Mental Health Act and that is just the consequence of leaving it until such time as they are more unwell.  

MB supported the idea of contacting Solent.  It would be interesting to look at their community data and she was wondering what was their readmission rate?  We seemed to be stuck in a cycle.  Speaking to Solent would be interesting.

BK felt that we needed to be a bit clearer if we were to talk to Solent as to what it is that we really wanted to know – for example, did we want an overview or specific detail of their admissions process/length of stay. To understand the inpatient dimension, we needed to understand how their community services work.  Have they done something specific to get to where they are?  MB would welcome being part of that wider conversation with them and would be happy to approach Solent.  

It was agreed that MB would approach Solent along the lines discussed
	






























































MB


	6.

a.
	Trends in the Mental Health Act 

MU presented his paper, drawing attention to the following points:
· Proportion detained in the 80%-mark, slight fall
· Reflecting the effect of the Devon judgement, the number of CTOs had dropped over the last 3 months.
· Detentions had also reduced from from circa 390 to around  340.
· We had not had a virtual CQC visit for a while and all 36 actions from previous visits since December 2019 had been completed 
· A small recovery in the training backlog had been achieved. Induction and refresher sessions and sessions for medical staff had been reinstated.
· In terms of Trust legal responsibilities we have had 5 invalid detentions across the year    
· We had 2 successful nearest relative discharges over the course of the year
· A fall in Mental Health Act Managers hearings was COVID related
· A benefit of virtual hearings has been increased attendance by patients 

JA thanked MU and asked if the position on training was reflective of training deficits across the trust generally.  MU confirmed this was the case, believing that Equality and Diversity was the only aspect that was green at year end.  

Acknowledging that all actions from CQC visits were complete, KR wondered whether there was sufficient emphasis on recurring themes – did we do enough to identify and rectify recurring shortcomings?  MU said that they were covered in weekly review meetings, and were pursued through the Legislation Group; in audit terms those items were picked up within within the essential standards audit.  He acknowledged that more might be done and would be guided by the committee.  KR mentioned work being led by the Chief Nurse on drawing thematic lessons from SIs and BK confirmed that this was under way, reporting to the new Quality Improvement and Clinical Standards Group, which had met twice and now replaced the old CQC oversight group IC5.  SMc sits on this group. We track all CQC actions with the intention of identifying themes and have oversight on project work with these recurrent themes from a QI perspective.  This was where all the thematic work gets picks up.

	

	7.

a.






b.








c.


d







e.




	Mental Health Act White Paper 

MH gave a brief summary of our responses to the consultation.  He subsequently provided the following summary embedded in these minutes






MH drew attention to the very heavy emphasis (25% of the consultation) on learning disability and autism and how the changes might affect that group.  Another 25% was around forensic  arrangements; the remaining 50% was on changes in tribunals. There was general support for, and strong agreement with, the proposals, with the caveat that substantial additional resources would be required to support the revised arrangements or significant harm could ensue. Tribunals are not cheap and it was not clear how the increased provision would be funded. 

MU reported that the proposed demise of the MHA Managers had generated a wide-ranging debate. 

MH added that, more widely, there had been consultation with a significant number of staff.  His main concern was the resourcing of Mental Health Act work; this would impact inpatient wards more than any other area and it was already difficult to get get consultant psychiatrists to work on inpatient wards as that was generally perceived as less attractive.  If, as presaged, inpatient work becomes increasingly bureaucratic, we just will not get the people to do it.  

KR observed that this was quite worrying. Given that HW was in attendance to present on risk, it would be useful to consider what aspects of the consultation proposals might incur additional risks if the proposals became law.  
	












	8.

a.




b.













c.




d.

	Discharges during first wave of COVID 

SMc said that this was an interesting piece of work.  It had been raised as a potential concern that COVID might have been a factor in rushed discharges, in order to create additional bed spaces. Evidence had been sought in the care notes, either in the discharge or any future readmissions.

SMc reported that, to provide focus, the month of April 2020 had been studied, yielding the following results:

· Total 93 discharges in April
· A thorough search of the records for 30 (32%) of these revealed that none of them had COVID mentioned as a factor in terms of timing of discharge and certainly not that the discharge had been brought forward due to COVID. It was not possible to say whether COVID was or was not a factor or simply was not recorded as such.  
· Of these 30 patients, four were subsequently readmitted to a ward.  Again, nothing was recorded in care notes to suggest that a COVID- influenced discharge was a precipitating factor in the patient needing to be readmitted.  

BK observed that readmissions would be telling, also that the discharges did free up a lot of beds and there was no evidence of negative outcome, so this perhaps indicated something that we should be doing anyway. The evidence suggested that we might be too risk averse. MH agreed.

JA expressed thanks for the work done. He, too, agreed with BK and MH, but  was not unduly surprised by the outcome of the study as he would not have expected COVID to be mentioned, even if it was a factor in any discharge decision.  
Given that, he did not feel that this work could reasonably be taken any further. It had, however, been useful in focussing our attention on whether we could consider a bolder discharge policy

	





























	9.

a.





b.


c.





d.









e.











f.















g.







h.



i.


j.


	Trust Risks arising from Mental Health work 

HW explained that the Trust’s top-level risks were being assigned to whatever was the most appropriate monitoring committee and those that relate to our legal duties under the Mental Health Act and Mental Capacity Act would now be brought to this committee, to ensure that they were being managed appropriately within the Trust.

HW had provided a paper that set out the three risks assigned to this committee.  

HW proposed that at each session the committee would focus on one of the risks, to allow in-depth consideration. Today’s focus would be on Risk 1066.
The other 2 risks related to DOLS and the new liberty protection safeguards which would be looked at in more detail at subsequent sessions.

Risk1066 captures issues around non-compliance with the Mental Health Act.  Some of the key risks in this area that had been identified were:
· Section 136 and potential breaches
· Failure to properly complete Mental Health Act paperwork
· Failing to present patients with their rights
· Inadequate scrutiny of medical recommendations and reasons for detention
· Issues around COVID-19 – some of the changes in the way we have done things with and for our patients and what risks might arise

KR asked how we seek assurances. She referred to the BAF, which has an assurance column that presents a list of controls that manage the risk. To get some sense of whether those controls are effective we have got things like the Mental Health Act and CQC Inspections. How can we triangulate this to see the effectiveness of those controls?  HW responded that this could partly be a question of the reporting rather than the content of the risk itself.  Sitting behind this report, on Ulysses there was quite a lot more details.  She and Neil Mc Laughlin had worked to try and capture the right amount of information that can be presented in a usable format. HW undertook to consider how the report could be tweaked so that more information was captured.  

JA asked about scrutiny of reasons for admission.  He observed that we spend a lot of time (rightly) on the question of wrongful detention. But it was also important to ensure that we do not fail to detain people we should detain.  He had sat on a number of SI panels in recent months where somebody had obviously needed to be detained, and in a couple of cases wanted to be detained, but we declined to detain them and they ended up committing suicide. The risk to human life was obvious; there was also an entailed risk to the Trust’s reputation and its competence if it did not admit for treatment where treatment was needed.  JA wondered if such situations arose from the sheer pressure on resources and the demand and capacity gap, leading to a reluctance to detain, which in his view was as bad as wrongly detaining.  HW said that she could pick this up outside of this meeting; this risk might end up changing committees and moving to the Quality Committee.  

MH observed that the reality was not that clinicians did not consider admission; they just assume that there are not going to be any beds - that is just the way it is.  You have to choose which patients get beds otherwise out of area placements take place. When looking at cases that had gone wrong it is very easy to say they should have been admitted, but the reality is we are dealing with very high risk patients in the community all the time and can’t accommodate them all due to lack of beds.

KR said that learning was a key control mechanism and we should have something included in the controls that show how we learn from incidents, HW agreed.

JA asked if the committee was content with the proposals for the presentation of risks and there was unanimous agreement.  

KR proposed that we have an item at the end of the meeting where we agree any items we should escalate to the Board.  JA felt this was a good idea.
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JA

	10.

a.






b.




c.


	IMHA’s role & availability 

MB provided a verbal update.  She has had conversations with the leads for our advocacy service for Oxfordshire and Buckinghamshire, POhWER. They report that historically they have got most referrals from physically going onto the wards and talking to patients, which has not been possible during COVID.  MB will be single point of contact for them and now has regular meetings in her diary.  

She asked POhWER how we compared to other Trusts in terms of referrals. Compared with two other trusts we were significantly lower, so there was work to do. MB will be maintaining oversight. JA thanked MB for her work.

KR observed that it was great that by digging the committee had identified something that could be done better. It was progress. 
	










MB

	11.

a.






b.

c.




	Essential Standards Audit 

SMc said that the Essential Standards Audit focussed on mental health and forensic inpatient wards on a bimonthly basis. The audit had been cancelled in February due to COVID; in April 3 questions were added to capture the recording of safety planning taking total number of questions to 36.  

SMc shared a breakdown of the results.  

A new Trust Clinical Audit Plan 21/22 had been agreed at the Audit Committee in March and contained within it was a proposal for a biennial documentation audit.  This new audit will be a qualitative audit of patient care records.  
	

	12.

a.






b.






c.



	CQC Update 

SMc reported that unannounced mental health act reviews would resume in July. The proposed approach was for continued use of virtual technology combined with a physical visit. On site activities would primarily consist of a review of the care records, environmental checks, and interviews with patients.  Following the site visit, staff interviews would take place via  Microsoft Teams. 
 
Continuing, he said that the CQC were going to conduct a provider collaborative review across the BOB ICS during May, focussing on the provision of mental health services for children and young people in response to COVID. This would be conducted via a series of remote interviews via Teams.  Potentially, the review could be widened to cover the application of the MHA generally. 

KR asked what could be done to prepare for CQC visits. SMc replied that as unannounced MHA visits were to resume it was difficult to advise on specific actions. 
	

	13.
	Legal & Regulatory Update (if required) 

There was nothing to update

	

	

	14.

a.




b.



c.








d.



e.
	Any other business

It was agreed that the following items should be brought to the attention of the Main Board:
· Resource implication as a result of changes in white paper
· Benchmarking results where we are an outlier

MU had circulated a paper on length of detention as requested at the previous meeting. It had entailed considerable work and he sought feedback on its utility. 

Comments/observations from Mike Hobbs:
· Very interesting and informative meeting
· Critically, we have all been afforded a high degree of assurance
· Governors will be interested in continued monitoring of benchmarking
· In relation to MHA work in particular, provision of information, and perhaps training, to Governors is crucial as this work is at the sharp end of the Trust’s performance

Particular areas where Governors will be concerned were:
· Length of detention
· Ethnic category breakdown 

Governors would like to have a dialogue and wondered if MU could come and join a meeting of Governors, and JA as well.  

	



JA



All

	
	Meeting review

The following feedback was offered:

· Really good meeting
· Good papers
· SMc considered it one of most interesting meetings he goes to – we have the room to have good discussions
· MB agreed: we do have worthwhile conversations

	

	15.

a.
	Meeting Close

The meeting closed at 1115 hours.

	



**The next meeting is scheduled to be held on Tuesday 20 July at 1400 hrs via Microsoft Teams**
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consultation response apr 21.docx
Reforming the Mental Health Act – White Paper

Combined notes from consultations 09/03/21 – 23/03/21



Consultation Question 1: We propose embedding the principles in the MHA and the MHA Code of Practice. Where else would you like to see the Principles applied to ensure that they have an impact and are embedded in everyday practice?

Reference Guide, statutory forms, patient information leaflets, advanced choice document and care and treatment plans



Consultation question 2: We want to change the detention criteria so that detention must provide a therapeutic benefit to the individual. Do you agree or disagree with this proposal? 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure



Consultation question 2a: Please give reasons for your answer

Clear definition would be required if this concept were associated with the detention process itself.

Alleviation or preventing a worsening of the patient’s condition are directly associated with medical treatment in the current Act but are not part of the detention criteria themselves.  

Therapeutic benefit is a very broad term and potentially highly subjective.  How and who determines whether care, nursing, habilitation, rehabilitation, psychological intervention, medication for mental disorder, ECT, or treatment given by or under the direction of the Approved Clinician has therapeutic benefit.  Will it apply to each element of medical treatment provided?

Therapeutic benefit does not potentially sit alongside the “protection of others” in the requirements for detention.  And in broad terms what therapeutic benefit is derived from protecting the public?

Should there be a link to definition of medical treatment, which ought to amongst other things derive a therapeutic benefit. 

Who chooses/decides that the therapy is beneficial? Concerns that this could increase the number of detentions, instead of limiting the number.

Whilst it is difficult to argue that there should not be a requirement to demonstrate a therapeutic benefit of the medical treatment provided to a patient when they are detained it was very difficult for our consultees to agree or disagree because what is meant by therapeutic benefit was not set out.  If therapeutic benefit is to be part of the detention requirements any definition would have to be helpful and detailed than the very astute definition of appropriate treatment: therapeutic benefit must be defined further than having a benefit which is therapeutic.

Consultees also discussed the capacity and willingness of some patients to engage in therapy and the resources and services enhancement required to support such a change.

Such a change may also have the unintended consequence of preventing admission of some people who would nevertheless benefit from medical treatment provided to them compulsorily when necessary and which they would otherwise refuse informally or voluntarily.



Consultation question 3: We also want to change the detention criteria so that an individual is only detained if there is a substantial likelihood of significant harm to the health, safety or welfare of the person, or the safety of any other person. Do you agree or disagree with this change? 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure



Consultation question 3a: Please give reasons for your answer 

Concerns that the wording used will cause confusion and ambiguity. General feeling is that it is unlikely to change things in practice, and even if it did this any change would be slow to achieve.

Some consultees supported the idea of substantial likelihood, appreciates overall quite difficult to define. 

There was concern about whether the definition would work across all psychiatric specialties or just forensic psychiatry, and if this albeit unintended became a significant bar to admission to hospital? 

The consultees raised concerns about the potential to increase lengths of stay where because of the history of the person the likelihood of discharge is diminished.   It could be more difficult to justify that there is no likelihood for a person with a history.

The consultees commented on the wordiness of the phrase, and that the use of 3 subjective variables may lead to greater inconsistency in the application of the Act.  Further, the criteria may create a lobster pot effect on many of those detained.  How, or if at all, the admission criteria had been applied and described in the detention documentation and whether this would be subject to scrutiny and by whom was also raised. 

Welfare is not in the current criteria for detention.  It is unclear what this would add, but may result in consideration of self-neglect, accommodation and relationships leading to people being detained who would not be detained currently.





Consultation question 4: Do you agree or disagree with the proposed timetable for automatic referrals to the Mental Health Tribunal? (see Table 1 for details) 

a) Patients on a section 3 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



b) Patients on a CTO 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



c) Patients subject to Part III 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



d) Patients on a Conditional Discharge 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 





Question 4a: Please give reasons for your answer.

The consultees generally supported this proposal, the general view agreed with the new format for referring patients for tribunals more frequently. 

However, the question was raised if patients should have the right to be able to withdraw a referral hearing if they wish and have capacity to decide to do so. 

The question of resources was also raised.  This proposal and others related to the additional duties of the Tribunal would require a considerable increase in resource.

Extending the time limit for section 2 Tribunal appeals and the capacity of the Tribunal to respond rapidly was questioned, including the possibility of retrospective Tribunals.  



Consultation question 5: We want to remove the automatic referral to a Tribunal received by service users when their Community Treatment Order is revoked. Do you agree or disagree with this proposal? 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 





Consultation question 5a: Please give reasons for your answer

Conflicting responses to this question. Some thought a good idea to remove this tribunal referral as in a lot of cases by the time the hearing takes place, the patient is back out in the community on a CTO. But the counter argument here from others, is that is removes a safeguard.  However, a safeguard could continue if a referral process remains and if the person is back out on CTO that the hearing is cancelled. 

Should an alternative and effective review mechanism be put in place instead, a continuing role for hospital managers perhaps?

The potential time limited nature of CTOs was also questioned, and not supported by consultees.





Consultation question 6: We want to give the Mental Health Tribunal more power to grant leave, transfers and community services. We propose that Health and Local Authorities should be given five weeks to deliver on directions made by the Mental Health Tribunal. Do you agree or disagree that this is an appropriate amount of time? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 



Consultation question 6a: Please give reasons for your answer.

Mixed views on this question. 

The consultees were divided on whether the five-week timeframe was too short and could put pressure on other services and failure to fulfil the directions imposed.  Or whether it was too long and may lead to a slow response. 

The mechanism of how the tribunal will grant leave was highlighted?  The RC only currently has the power to grant leave for Part II and unrestricted Part III patients.  Will the power also extend to Part III restricted patients and if adopted how will it operate?  How an RC could vary the direction in all cases was also raised.

There was some support for the proposal and to have timeframes to comply with, and a process in which this can be scrutinised if directions cannot be implemented within the timeframe.  What monitoring would be conducted by the tribunal was also commented on.

Concerns were raised over tribunal overriding clinical judgement, and that leave and transfers should be separated. 

The matter of liability was also raised, and to what the Tribunal would be accountable for their decision.

The paucity of appropriate placements was highlighted, which may frustrate any Tribunal instruction, and what remedy would be available for a patient.  To what extent this power would affect resourcing of section 117 considerations and aftercare delivery was also highlighted as an issue.



Consultation question 7: Do you agree or disagree with the proposal to remove the role of the managers' panel in reviewing a patient’s case for discharge from detention or a CTO? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 



Consultation question 7a: Please give reasons for your answer.

Trust employees consulted strongly agreed with the proposal.  The Associate Hospital Managers disagreed.

General agreement by employees with the proposal to remove the role of managers’ panels. The proposal is for more tribunal hearings to happen for different reasons, therefore putting the requirement for the managers role into question. Many clinicians said they had very limited experience of the managers discharging patients following hearings; if discharge is the only measure of effectiveness this strongly supports the suggestion that managers panels are not effective.  But the increase in Tribunals proposed would have to happen in order to expedite the removal of the managers power of discharge.  Managers panels may not have the direct costs of MH Tribunals, but still require significant resourcing and account for similar amounts of clinical time in report writing, preparation, and attendance as Tribunals. 



The Managers’ panel members disagreed: contending that the process is effective.  The degree of formality reflects the needs of the patient attending, less intimidating than the Court atmosphere of Tribunals: allowing the patient to be more confident in expressing their views privately to the panel or alongside their care team.



Managers panels are not cost free but are relatively much less costly than a Tribunal.  The managers felt that a revised system where there was inter-dependence with the Tribunal could be achievable, related to renewal of detention or extension of CTO for instance.  



The degree of discretion currently in the managers local procedure allows a more holistic approach to promoting rehabilitation, wellbeing and empowerment of patients.  The value of the mangers panels in ensuring that the care team undertake a thorough review of the patient and their care plan in preparation for the hearing and of having an independent panel of non-professionals reviewing a patients’ section as an alternative to the more costly tribunal should not be underestimated. 



The additional scope proposed for Tribunals could lead to a drawn out Tribunal pathway for the patient due to the many new demands to be placed on the Tribunal.  It was suggested that ‘Managers hearings’ were used instead of some tribunals, perhaps if the patient is not contesting the detention; increase the number of remote hearings as this is a very cost-efficient way of working; change the name ‘hospital manager’ as it is confusing for everybody!



Is it not be better to identify what makes elements of the existing system effective and use this as a template for the future. In the inevitable context of finite resources this seems to be an appropriate way forward which would in the long term allow for more effective targeting of resources without undermining the overarching objectives of the White Paper.



The MHA, and Code, are deficient in content and procedure with respect to managers panels resulting in variable standards and very limited consistency nationally: affecting recruitment, training, procedure or regulation, scrutiny, conduct, decision making and recording.  This must be remedied if panels remain to promote and ensure effectiveness and a necessary level of formality.





Consultation question 8: Do you have any other suggestions on what should be included in a person’s Advance Choice Document?

Preferred ward for admission care ought to be included, and choice of solicitor, but no other suggestions were made.  The absence of an Advanced Choice Document and what would occur as a result was raised.

Advance Choice or statements have been available for patients for many years, is a non-statutory approach an alternative?





Consultation question 9: Do you agree or disagree that the validity of an Advance Choice Document should depend on whether the statements made in the document were made with capacity and apply to the treatment in question, as is the case under the Mental Capacity Act? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 



Consultation question 9a: Please give reasons for your answer.

General view agreed with this proposal. But questions were raised about some choices which would be unachievable, and should choices be reasonable and practicable. 

Is there a requirement for this when the MCA seems to have this covered already?

It seemed axiomatic to the consultees that choices must be made with capacity in order for it to be valid, and the choice must be valid and applicable at the time.





Consultation question 10: Do you have any other suggestions for what should be included in a person’s Care and Treatment Plans?

No suggestions other than whether it is necessary for the Care and Treatment Plan to be renewed or reviewed regularly.  What provision will there be to allow care and treatment before the Care and Treatment Plan is instituted, and how is linked to other pathways. 



Consultation question 11: Do you agree or disagree that patients with capacity who are refusing treatment should have the right to have their wishes respected even if the treatment is considered immediately necessary to alleviate serious suffering? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 



Consultation question 11a: Please give reasons for your answer.

The scope of the change proposed seems to be extremely narrow. Questions were raised about if this would actually happen in practice. Also concerns were noted over not being able to treat patients if the requests made are respected and could this result in several patients who would not be able to recover?

The consultees reflected on their experience and were unable to recall situations where a patient had capacity and wanted to suffer.

The proposal to remove category c from section 62 could result in preventing serious suffering being interpreted as preventing deterioration.  Section 58 would also be likely to render this change immaterial where a certificate of second opinion was provided.





Consultation question 12: Do you agree or disagree that, in addition to the power to require the Responsible Clinician to reconsider treatment decisions, a the Mental Health Tribunal judge (sitting alone) should also be able to order that a specific treatment is not given? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 



Consultation question 12a: Please give reasons for your answer

The consultees expressed mixed views about this proposal.

Views in favour say this allows an additional safeguard for clinical view to be reviewed. Views not in favour question if this is required given the new principles which should be being applied and the role of the SOAD. 

The judge would possibly need some form of input into this decision making given this is not their expertise. Can they provide a viable alternative to the treatment they are suggesting is not given.

With other changes proposed this could result in considerable numbers of challenges.  The consultees envisaged that considerable resource would be required to enable this proposal to operate and could also occupy significant amounts of scarce clinical time.

Timeliness was also considered to be an issue, how quick would the Tribunal be arranged?  And would treatment be on hold pending the appeal and the order from the Judge?







Consultation question 13: Do you agree or disagree with the proposed additional powers of the Nominated Person? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 



Consultation question 13a: Please give reasons for your answer.

Mixed views on this question: with support as a positive proposal, but negatives also. Questions raised include?

Will there be any limitation on who can be nominated by the patient?

Will there be an age limit as to who can be chosen?

Will there be any stipulations describing the qualities of the nominated person?

Will there be a process to follow should the NP disagree with proposals made in consultations? i.e. current barring 

Concerns over patients feeling forced into choosing someone who is exposing them to threats/exploitation

And will the ‘suitability’ aspects of the current nearest relative provisions in the Act be retained and strengthened, including considerations for unreasonable and reckless advance choice document content, reckless discharge proposal, and unreasonable interference in care and treatment.

Where someone is unwilling, unable or unrealistic, is there a fall-back plan for the AMHP to nominate someone and what process will govern that nomination.  Should section 26 and 29 be retained?





Consultation question 14: Do you agree or disagree that someone under the age of 16 should be able to choose a Nominated Person (including someone who does not have parental responsibility for them), where they have the ability to understand the decision (known as “Gillick competence”)? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 



Consultation question 14a: Please give reasons for your answer.

Agreement that the principle here is right, but there are pitfalls. How does this fit with the Children’s Act in relation to parental responsibility? There could be potential conflict between the statutes, and between the protagonists. 

Areas where this could be beneficial is a family relationship has broken down, or fallen away, this could be helpful for the patient to choose their NP, rather than it being imposed by criteria in law.

Further guidance or legislation needs to specify what defines suitability better. This should include age or other restrictions such as residency, capacity or competence, on who can be nominated and how this is challenged. 





Consultation question 15: Do you agree or disagree with the proposed additional powers of Independent Mental Health Advocates? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 



Consultation question 15a: Please give reasons for your answer.

Essential to and subject to Question 16

There is a professional alternative - social workers. 

Are advocates to be registered and regulated like social workers, and to what degree and to whom will IMHAs be accountable. 

[bookmark: _Hlk69304372]For such proposals to be effective investment in the role and increase in the numbers of IMHAs must be available.

Opt out should apply in statute to IMHA provision – all qualifying patients must be consulted initially.







Consultation question 16: Do you agree or disagree that advocacy services could be improved by: 

- Enhanced standards Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



-Regulation Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



- Enhanced accreditation Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



- None of the above, but by other means Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 





Consultation question 16a: Please give reasons for your answer.

Training/qualifications must be implemented to ensure quality of IMHA and IMHA service.

Which should also ensure IMHA always act in the best interests of the patient.  Standards and accreditation should also insist upon value based and reflective practice.

For such proposals to be effective investment in the role and increase in the numbers of IMHAs must be available.







Consultation question 17: How should the legal framework define the dividing line between the Mental Health Act and the Mental Capacity Act so that patients may be made subject to the powers which most appropriately meet their circumstances?

The consultees are neither regulators nor authors of statute.  However, the consultees reflected their experience some practical challenges in implementing two different and mutually exclusive pieces of legislation which are different in intent.

Views that there are benefits to both the use of the MCA and MHA. But concerns over the MCA not providing essential safeguards, like the MHA.  The MCA has few up-front rights and entitlements and could be perceived to be more restrictive.

if someone is coming into hospital for treatment or assessment of mental disorder it should be under one act. In terms of deciding between legislation it should be one act with the appropriate safeguards. People perhaps feel more stigmatised under the MHA.

Temptation has been to entwine the two acts, and conflation by regulators has prompted confusion.  LPS, when implemented, should not be an in-house alternative to appropriate use of the MHA for people with mental disorder.

Ultimately a single rights and capacity-based statute should be developed providing a framework for people with an impairment of the mind or brain, which would include mental disorder.





Consultation question 18: Do you agree or disagree that the right to give advance consent to informal admission to a mental health hospital should be set out in the MHA and the MHA Code of Practice to make clear the availability of this right to individuals? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 



Consultation question 18a: Give reasons for your answer. 

Most consultees disagree with this proposal.  There was scant support for it in principle. Felt a loss of safeguards for both patients and staff here, with the prospect of uncertainty with respect to enforcing treatment and implementing restraint for example. Would there be a threshold for resorting to the MHA?

The practical application of this proposal was extremely difficult to envisage by the consultees. Should there be a test to follow?

Opposition to the proposal stemmed from lack of inadequate safeguards. Absence of consent should not be taken to be giving consent at a future point.  

Informal admission could be specifically defined to mean voluntary admission with capacity to decide and consent.



If agree: 

Consultation question 18b: Are there any safeguards that should be put in place to ensure that an individual’s advance consent to admission is appropriately followed? 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure







Consultation question 19: We want to ensure that health professionals are able to temporarily hold individuals in A&E when they are in crisis and need a mental health assessment, but are trying to leave A&E. Do you think that the amendments to section 4B of the Mental Capacity Act achieve this objective, or should we also extend section 5 of the MHA? 



a) Rely on section 4B of the Mental Capacity Act only 



b) Extend section 5 of the Mental Health Act so that it also applies A&E, accepting that section 4B is still available and can be used where appropriate. 



Consultation question 19b: Please give reasons for your answer

Agree to rely 4b. More training would need to be provided.  Would this power only be available to medical professionals, or would the nursing power also be included?  If section 5(4) amended is included the class of nurse will have to be extended.  

In principle yes.  Concerns over resources available to hold patients in an A&E setting. What do General Hospital professionals think of this proposal? Additional training and accreditation would be required. Could be a barrier to receiving care in some circumstances. 

Suitable guidance is required. The requirement for a person to be admitted in order to come within of section 5 would have to be expanded to include A&E.  Will time periods be reviewed, we could not be sure how an A&E facility would welcome a patient who could be detained there for up to 72 hours.

Suitable premises and facilities available at acute would have to be a pre-condition. 





Consultation question 20: To speed up the transfer from prison or immigration removal centres (IRCs) to mental health inpatient settings, we want to introduce a 28 day time limit. Do any further safeguards need to be in place before we can implement a statutory time limit for secure transfers? 

Yes/No/Not sure 



Consultation question 20a: Please explain your answer

This proposal is generally supported. But there are concerns about resource issues here. Also the question was raised about whether the timeframes would operate in the opposite direction too? There are often significant delays in transferring patients back to prison.







Consultation question 21: We want to establish a new designated role for a person to manage the process of transferring people from prison or an Immigration Removal Centre to hospital when they require inpatient treatment for their mental health. Which of the following options do you think is the most effective approach to achieving this? 

- Expanding the existing Approved Mental Health Professional (AMHP) role in the community so that they are also responsible for managing prison/ IRC transfers 



- Creating a new role within NHSEI or across NHSEI and HMPPS to manage the prison/IRC transfer process 



- An alternative approach (please specify) 



Consultation question 21a: Please give reasons for your answer

Overall view was for a new role to be created, performed nationally, which could be in either option provided that it is expeditious and where speed is of the essence. This is not something which should involve the AMHP service. 

Obstacle most brought to management attention is the reverse problem, that back to custody, which must also be resolved.







[bookmark: _Hlk67995659]Consultation question 22: Conditionally discharged patients are generally supervised in the community by a psychiatrist and a social supervisor. How do you think that the role of Social Supervisor could be strengthened?

The role could be made firmer by legislation as at present there is not much legal status to it i.e. whose duty it is to do it and what qualifications or qualities are required by the social supervisor. some local authorities view it as their role, no real definition where this role should fit, proposal should specify the professionals involved and responsibilities.

A separate report to the clinical supervisor used to be submitted but now it is joint with the SS sending their report to the CS to sign off which puts the CS role above that of the SS.  It would be better to do a separate report which was independent to the role.





Consultation question 23: For restricted patients who are no longer therapeutically benefitting from detention in hospital, but whose risk could only be managed safely in the community with continuous supervision, we think it should be possible to discharge these patients into the community with conditions that amount to a deprivation of liberty. 



Do you agree or disagree that this is the best way of enabling these patients to move from hospital into the community? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 





Consultation question 23a: Please give reasons for your answer. If agree: 

Agreement in principle, but there are concerns surrounding this, namely resources.

Placements are very often highly bespoke and expensive. Can see where the rationale is for people with learning disabilities who can’t be discharged from hospital due to their risk but are not benefitting from a hospital environment any longer but require supervision due to risks. Some restrictions can be quite intense.  The consultees considered whether it was sufficient for LPS or a court to determine deprivation of liberty, or such conditions ought to emanate from powers   





Consultation question 24: We propose that a ‘supervised discharge’ order for this group of patients would be subject to annual Tribunal review. Do you agree or disagree with the proposed safeguard? 

Strongly agree/ Agree/ Disagree/ Strongly disagree/ Not sure 





Consultation question 25: Beyond this, what further safeguards do you think are required? 

No suggestions.

There have been a number of cases reported nationally of abuse of the type of person likely to be subject to such arrangements.  Whilst annual Tribunal review is supported such placements in the community would need to be closely regulated and monitored to at least the same degree as hospitals and Trusts are currently.







Consultation Question 26: Do you agree or disagree with the proposed reforms to the way the Mental Health Act applies to people with a learning disability and autistic people: 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



Consultation Question 26a: Please give reasons for your answer 

The consultees were not sure overall, however, some learning disability and autism specialists agreed with this proposal.

 

Concerns that LD and autism get put into the same bracket – sometimes there are autistic people who not have a LD. Some people with just autism do require admission to hospital.

Reference was made to Australia who had removed LD and autism from their equivalent legislation, which did not work out and the change was reversed. Consultees agreed that it was necessary to be able to admit people where a co-morbid mental disorder was predominant and was the reason for admission.  Whilst it is practicable to have a definition of mental disorder, in older versions of the MHA, there were subcategories of mental disorder for more long-standing disorders with further evidence required of abnormally aggressive or seriously irresponsible conduct. Does this cater better for these individuals with learning disability or autism. 

There was a high level of concern that resources may be compromised as a consequence of removing LD and autism from scope of MHA.  The potential for such changes to remove such people who require care and treatment from the NHS is of great concern to many of the consultees.

Their intention to remove Learning Disability and Autism from being considered Mental Disorders and defines them as life-long conditions. This is an improvement some thought.  It seems that they still allow admission under S2 s for distressed behaviour where there is a risk of harm to self or others, and they seek to find a mental illness cause for this. I think the intention is to try and reduce/prevent admissions under section where the placement is breaking down due to poor environment, unmet sensory needs, staffing issues etc. This does seem reasonable. 





Consultation Question 27: Do you agree or disagree that the proposed reforms provide adequate safeguards for people with a learning disability and autistic people when they do not have a co-occurring mental health condition? 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



Consultation Question 27a: Please give reasons for your answer 

There was no consensus reached: there was support, where the necessary protections were preferred.

There was, however, disagreement as well: that the proposal risked creating an unenfranchised population with a whole new range of problems and inadequate services with uncoordinated statutory provision.

Some consultees did disagree with this proposal. It was considered still to be necessary that people with a learning disability and/or autism could be detained under section 2 MHA for mental illness. Some consultees observed that the CETR process is not yet resourced and effective enough yet in diverting potential admissions to more appropriate community placements, so therefore there may not be adequate safeguards in place yet.  Again it is the disconnect between well intentioned legislation and the lack of good community provision after years of austerity and severe cuts to Social Care budgets.





Consultation Question 28: Do you expect that there would be unintended consequences (negative or positive) of the proposals to reform the way the Mental Health Act Applies to people with a learning disability and autistic people? 

Yes/No/Not sure 



Consultation Question 28a: Please give reasons for your answer 

Yes.. There are always unintended consequences with changes in Mental health Legislation and Case Law often helps clarify and make judgement about these. There were concerns that this change in MHA might be misunderstood and used to prevent admission for treatable mental illness conditions thereby discriminating against an already vulnerable and marginalised population

Negative unintended consequences: Risk of patients being further marginalised because of refusal to some treatment. If a patient isn’t severely impaired and treatment doesn’t alleviate the condition, they may not be treated? 

Perhaps in the future patients could be managed in a different setting than a psychiatric hospital, again question over resource availability. Community services need to be resourced to ensure positive outcomes.

The proposals risk creating an unenfranchised population with a whole new range of problems and inadequate services with uncoordinated statutory provision.

An increase of the number of tribunals could have a detrimental impact on some patients. These can be stressful and intrusive for some individuals. 

Potential for services to migrate from the NHS to the private sector.





Consultation Question 29: We think that the proposal to change the way that the Mental Health Act applies to people with a learning disability and autistic people should only affect civil patients and not those in the criminal justice system. Do you agree or disagree? 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



Consultation Question 29a: Please give reasons for your answer

The consultees tended more towards disagreement. This proposal poses the potential to add layers of discrimination to LD and autism. Positive because high threshold of charging people with LD but could verge on ‘criminalising’ learning disability and removing a valuable and appropriate disposal option for the Courts unless a suitable statutory solution is developed.

Could guardianship orders be used? 

It was submitted that a very small number of LD patients do better in prison settings than in psychiatric hospital. 

If planning to use the MHA, it should apply to both? There should be a consistent approach to care pathways for learning disability, possibly including autism. 



Consultation Question 30: Do you expect that there would be unintended consequences (negative or positive) on the criminal justice system as a result of our proposals to reform the way the Mental Health Act applies to people with a learning disability and autistic people?

Yes, negative.  An increase in people with LD and autism in the criminal justice system would result and cause the diversion of a group of extremely vulnerable individuals to a system not currently resourced or with appropriate facilities to care for them.  The MHA should be consistent across all parts, Part II and Part III should have the same definition of mental disorder and same framework as rest of the MHA and if treatment is appropriate hospital must be the preferred option.





Consultation Question 31: Do you agree or disagree that the proposal that recommendations of a Care and Treatment Review (CTR) for a detained adult or of a Care, Education and Treatment Review (CETR) for a detained child should be formally incorporated into a Care and Treatment Plan and Responsible Clinician required to explain if recommendations aren’t taken forward, will achieve the intended increase compliance with recommendations of a CETR? 

Strongly agree/Agree/Disagree/ Strongly disagree/ Not sure 



Consultation Question 31a: Please give reasons for your answer

Not the responsibility of the responsible clinician.  Though it is important to maximise engagement in the CETR process.

It is important for services to be joined up and particularly for education/care cannot find placements if the CTR has imaginative plans! Should not be incorporated into RC responsibility, and medicalises social and educational issues. 

Already significant pressures from commissioner perspectives.

Again the discussion was about making the RC responsible and accountable for a lack of provision of community placement to enable swift and appropriate discharge. We disagreed.



Consultation Question 32: We propose to create a new duty on local commissioners (NHS and Local Government) to ensure adequacy of supply of community services for people with a learning disability and autistic people. Do you agree or disagree with this? 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



Consultation Question 32a. Please give reasons for your answer. 

It is axiomatic - what is there to disagree with.  The necessary finance and resources must be available to support and enable the duty to be complied with.





Consultation Question 33: We propose to supplement this with a further duty on commissioners that every local area should understand and monitor the risk of crisis at an individual-level for people with a learning disability and autistic people in the local population through the creation of a local “at risk” or “support” register. Do you agree or disagree with this? 

Strongly agree/ Agree/Disagree/ Strongly disagree/ Not sure 



Consultation Question 33a: Please give reasons for your answer.

Concerns surrounding how those ‘subject to the list’ will feel about this

Disproportionate to create a further measure. There is already a list of those to go into crisis, this implies that everyone who suffers from autism or LD is included on this. 

It was recognised that it might be helpful for this document to be shared with other organisations for example if someone presents in A&E but how is it populated, how is it accessed, who controls it?





Consultation Question 34: What can be done to overcome any challenges around the use of pooled budgets and reporting on spend on services for people with a learning disability and autistic people?

There shouldn’t be any challenges. Emerging provider collaboratives should strengthen the interagency working in this context.  Provided that budgets are adequate to support the need.  This is not strictly a mental health act issue.







Consultation question 35: How could the Care Quality Commission support the quality (including safety) of care by extending its monitoring powers?

We note that the CQC have been performing virtual reviews during the pandemic, will an element of this practice continue in the future, as it an enable some functions to be performed more efficiently?

More monitoring in community services by direct inspection.
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